also will be provided to the proponent.
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Term Reyering Abare :, E COPY
Vorys, Sater, Seymour and Pease LLP BEIST AVNLABL
Suite 2000
Atrium Two -~ ' '
221 E. Fourth Street Acf.' . lq%q
Post Office Box 0236 ' Section:
Cincinnati, OH 45201-0236 Rule: A-%
: Public
Re:  First Franklin Corporation Availability: ﬁolz’aa 200

Incoming letter dated December 29, 2005

Dear Ms. Abare: |

This is in response to your letter dated December 29, 2005 coricerning the
shareholder proposal submitted to First Franklin by James Bien. We ‘eill'so have received a
letter on the proponent’s behalf dated January 11,.2006. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avond having to recite or
summarize the facts set forth in the correspoudence Coples of all of the correspondence

In connection with this matter, your attention is directed to the enclosure, which |
sets forth a brief discussion of the Division’s informal procedures regardmg shareholder

proposals. ‘a
: 4
PROCESSED Sincere!y;:
MAR 2 1 200 1(531
THOMSON %‘-— >
FINANCIAL Eric Finséth '
Attorney-Adviser
Enclosures l
cc: James Bien

6 Mariner’s Cove
Cincinnati, OH 45249
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Re: First Franklm Corporatlon — Commission File Not 000-16392 MR

Statement of Reasons for Omission of Shareholde“r Proposal
Pursnant to Rule 14a-8(j) t

. | |
Ladies and Gentlemen: - 1 : !

We write onjbehalf of our client, First Franklin Corporatton (the "Company"), w1th
regard to a shareholder proposal dated November 22, 2005 (the "Bien Proposal") submitted by James
W. Bien in connection with the Companys 2006 annual meeting of stockholders We hereby notify
‘the Securities and Exchange Commission (the "Commission") that the Company intends to omit the
Bien Proposal and Mr. Bien's supportmg statement from the proxy statement and form of proxy for
the Company's 2006 annual meeting of stockholders (the "2006 Proxy Statement") Pursuant to Rule
14a-8(j)}(2), this letter sets forth the grounds on which the Company proposes to omit the Bien |
Proposal from the 2006 Proxy Statement. The Company requests that the Staff of the Division of ,
Corporation Finance of the Commtsswn (the "Staff'") recommend to the Commnssnon that it take no
enforcement action if the Company excludes the Bien Proposal from its 2006 Proxy Statement, {
pursuant to Rule 14a- 8(1)(7) and the guidance offered by the Staff's recent no-action letters, '
particularly the letters to FlI'S[ Charter Corporation ("First Charter"), Medalhon Financial j
Corporation ("Medallion") and BKF Capital Group, Inc. ("BKF"). See Ftrst Charter Corp., 2005 WL

120303 (Jan. 18, 2005); Medalhon Fin. Corp 2004 WL 1091896 (May 11 2004) and BKF Capltal
Group, Inc., 2004 WL 444528 (February 27, 2004).

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended
(the "Exchange Act"), we have enclosed six copies of this letter and its attachments. We are

forwarding a copy of this letter to Mr. Bien, with a copy to his legal counsel as notice, pursuant to
Rule 14a-8()), of the Company s mtentlon to omit the Bien Proposal fronj the 2006 Proxy Statement
: ‘ f

L
|
. t |
1 | '
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We antrcrpale that the Company's 2006 annual meeting of stockholders will be held:
on Apnl 24, 2006 and that the 2006 Proxy Statement will be mailed and filed with the Commlssmnr
on or about March 24, 2006. | , ;

I. Procedural Maftters. !

On November 25 2005, the Company received a letter dated November 22, 2005, ‘
from Mr. Bien setting forth the Bien Proposal. A copy of the Mr. Bien's letter is attached as Exhibit
A. On December 1, 2005, the Company sent by Certified U.S. Mail to Mr Bien a notice of defectsr
(the "Defect Nottce") regardtng his failure.to demonstrate his ownership of Company stock pursuant
to Rule 14a-8(b). On December 7, 20035, the Company sent another copy ¢ of the Defect Notice to Mr.
Bien by overnight delivery because the Company had not received confirmnation of delivery of the |
copy sent by Certified Mail. |Mr Bien responded to the Defect Notice and submitted additional }
information evidencing his ownershrp of Company stock. Copies of the Defect Notice and Mr.
Bien's response are attached as Exhibits B‘ and C. ;

' t ‘ ] I
I1. The Company may exclude the Bien Proposal pursuarit to Rule 14a-8(i)(7)
because it deals with matters relating to the Companys ordinary business 1

. |
operations.; :

¥
f
|
;

The Bien Prdposal reads as follows: I |

l |
RESOLVED That the shareholders of First Franklml assembled at the !
annual meetmg In person and’ by proxy, hereby request that the Board of !
Directors 1n'1medrately engage the services of an lnvestment Bank firm to
evaluate alternatives that {could enhance shareholder value including, but not
limited to, a merger or cutright sale of First Franklin, and the shareholders
further request that the Board take all other steps necessary to actively seek a :
sale or merger of First Franklm on terms that will maxitnize share value for ;

shareholders' , ‘l

A registrant may omit from its proxy materials a sharcholder proposal and any |
statement in support thereofi"tf the proposal deals with a matter relating 10 the company's ordinary:
business operations.” Rule 14a-8(i)(7); see Release No. 34-12999 (November 22, 1976). Asthe
Commission has explamed "[t]he general underlying policy of this [rule],ls consistent with the
policy of most state corporate laws: to confine the resolution of ordinary business problems to }
management and the board of directors, since it is impracticable for shareholders to decide how to°
solve such problems at an aunual shareholders meeting." Release No. 34 40018 (May 21, 1998).
The Company is a Delaware corporation, and Delaware is clearly among|the states which reserve to
the board of directors the resolutron of ordinary business matters. See Delaware General Corporation
Law § 141(a) ("The business and affairs of every corporation organized under this chapter shall be
managed by or under the clrr'ectron of a board of directors, except as may! be otherwise provided in:
this chapter or in 1ts certrﬁcate of incorporation."). The ordinary busmess rule codified in Rule 14a-
8(i)(7) permits a registrant to exclude shareholder proposals addressing ' ordmary business matters of
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a complex nature that [stockholders] as a group, would not be qualified to,make an informed
Judgment on, due to their lack of business expertise and their lack of intimate knowledge of the
issuer's business." Release No 34-12999. |

| ' ! |

The Bien Propos’al requests that the Board "engage the services of an Investment
Bank firm to evaluate altematlves that could enhance shareholder value." q‘Act:ons that are often
considered to enhance sharehtolder value include things such as repurchasmg shares, increasing
dividends, streamlining or expandmg existing business operations, acqumng the assets of .
competitors or reducing operating costs, all of which are ordinary busmessu matters that do not require
shareholder approval. Determmmg which one or more of the many courses of action the Company:
should pursue to enhance shareholder value requires intimate knowledge of the Company's busmess
and operations and entails the kind of complex analysis that the ordinary busmess rule is intended to
protect from sharcholder 1nterference See Release No. 34-40018; Releasé No. 34-12999.

The Staff has routmely approved the exclusion of shareholder proposals under Rule!
14a-8(i)(7) as an ordinary matter of business strategy when, like the Bien Proposal the shareholden
proposal directs the retentlonlof third-party advisors to investigate strateglc alternatives. See. e.g.,
First Charter Corp., 2005 WL 120303 (allowing exclusion of proposal to estabhsh independent |
director committee and retam investment bank to explore strategic altematlves including the :
solicitation, evaluation and neg,otlatlon of offers to purchase the company) Medallion Fin. Corp.,
2004 WL 1091896 (allovvmg,I exclusion of proposal to engage an mvestment banking firm to evaluate
alternatives to maximize shareho]der value, including sale of company); BKF Capital Group, 2004
WI. 444528 (allowing exclusmn of proposal to engage investment bankmg firm to evaluate
alternatives to maximize stockholder value including sale of company); Lancer Corporation, 2002
WL 538681 (March 13, 2002) (allowing exclusion of proposal to retain investment bank to develop
valuation of shares and explore strategic alternatives to maximize value); Vlrgmla Capital
Bancshares, Inc., 2001 WL 47250 (Jan. 16, 2001) (allowing exclusion ofproposal to retain
investment bank to prepare report enumerating ways to improve stock value) Marsh Supermarkets
Inc., 2000 WL 565118 (May8, 2000) (allowing exclusion of proposal that board consider engagmg,
investment banker to explore all alternatives to enhance value of company)

The mentlon in the Bien Proposal that alternatives for enhancing shareholder
value may include, but are *not limited to, a merger or outright sale” of the Company does not ! !
alter the fact that the proposal deals primarily with matters of ordinary business. The Staff has'
consistently granted no- actllon relief under Rule 14a-8(1)(7) when a shar'eholder proposal :
combines ordinary busmess and extraordinary business matters. See Frrst Charter Corp., 2005
WL 120303; Medallion Fin. Corp 2004 WL 1091896; BKF Capital Group, 2004 W, 444528; Vlsta
Bancorp, Inc., 2001 WL 65675 (Jan 22, 2001) (allowing exclusion ofproposal to retain a quahﬁed
financial adv1sory and bank cl,onsultmg firm to explore strategic altcmatrvrfas including acquisition :
opportunities, "merger of equals and sale to or merger with a larger ﬁnanmal institution); E*Trade |
Group, Inc. (October 31, 2000) (allowmg exclusion of proposal to establrs‘h a board committee to f
explore ways to enhance shareholder value mcludmg considering a merger or sale of the Company,
changes in executive compensatlon reduction in staff or dismissal and replacement of executive '
officers); Bowl America, Inc., 2000 WL 1357919 (Sept. 19, 2000) (allowmg exclusion of proposal to
hire investment banker to re\!new and recommend ways to enhance sharehl:older value, where review

b
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should include, but not be llmlted to, possible sale, merger, liquidation, other reorganization or .
privatization of the company,lsale of real estate assets and sale of 1 1nvestment assets); NACCO i
Industries (March 29, 2000) (allowmg exclusion of proposal to retain 1nvestment bank to explore all
alternatives to enhance company value, including possible sale, merger or other transaction for any or
all assets of the company) Sears Roebuck & Co. (February 7, 2000) (allolwmg exclusion of proposal
to retain investment bank to prepare for a sale of all or parts of the company). :
l I

The Bien Proposal includes a "request"” that, in addition to llhe retention of an .
investment banker, "the Board take all other steps necessary to actively seek a sale or merger . .. on
terms that will maximize share value." In First Charter, the proponents expanded their basic proposal
(to "explore strategic altematlves to maximize shareholder value, mcludm&, the sale of the company!’)
to include authorizing the neg,otlatron of offers for the sale of the company| and, if it were determined
that a sale would maximize shareholder value, directing management to work to secure regulatory
approval to effect the sale. See First Charter Corp., 2005 WL 120303. Of the many shareholder
proposals considered by the Staff in recent years, the Bien Proposal most closely resembles the First
Charter proposal which the staff permitted First Charter to exclude, desp1te the reference to an
extraordinary transaction, because it primarily addressed the enhaneement|of shareholder value,
which may be accompllshed ithroug,h a variety of non-extraordinary means.

In the Allegheny Valley Bancorp ("Allegheny”) and Bergen Brunswig Corporation |
("Bergen") no-action letters, lWhere the Staff did not permit the exclusion ofshareholder proposals, |
the proposals at issue unequwoeally sought to effect extraordinary eorporate transactions and did not
include ordinary business matters See Allegheny Valley Bancorp, Inc., 2001 WL 10266 (January 3,
2001) (declining to approve exclusron of proposal to retain investment bank for purpose of sol1c1tmg
offers for the company's stock or assets and present highest cash offer to shareholders) Bergen
Brunswig Corporation, 2000{WL 1788222 (Dec. 6, 2000) {declining to approve exclusion of '
proposal for board of d1rectors to arrange for prompt sale of company to highest bidder). The Bleni
Proposal directs the Board to engage an investment bank to investigate ways to enhance shareholder
value, mentioning a merger or sale of the Company as only one option am"ong many matters of
ordinary business to be evaluated Unlike the Allegheny and Bergen proposals the Bien Proposal |
addresses matters of ordlnary business and does not have as its primary object or focus an '
extraordinary transaction. : i
P : !
L. Conclusion. !

The Bien Proposal relates to ordinary business matters, mtrudmg upon the Board's
statutory authority to manabe the business and affairs of the Company. Followmg the analysis of the
Medallion, BKF and First Charter decisions, and consistent with the Commlssron s long-standing |
policy of reserving ordinary 1busmess matters to the discretion of the board of directors, the Company
should be allowed to exclude the Bien Proposal from its 2006 Proxy Statement Accordingly, we
respectfully request that the Staff not recommend enforcement action if the Company omits the Bren
Proposal from the 2006! Proxy Statement pursuant to Rule 14a-8(i)(7). j .

_ |

' | 1
o | ;

|

|
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If the Staff dlsagrees with the Company's positions or its mterprelatlons of prior Staff
no-action letters, we would apprec:1ate an opportumty to confer with a member of the Staff before the
issuance of its response. ‘If the Staff requires additional information or haskany questions or .
comments regarding this letter please call me at (513) 723-4001 or Jason L. Hodges at ,
(513) 723-8590. :

. F [
. ; . Very truly yours, '
BN A
j :
! | ' Terr Reyering Abare

f

Enclosures )
F

cc: Mr. Thomas H. Slemers First Franklm Corporation
Mr. James Bien '
C. Bradford Harris, E:sq.‘, Frost Brown Todd LLC

——

12/29/2005 - 563026.5
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Mr. James Bien
6 Mariner’s Cove '
Cincinnati, Ohio 45249 j
(513) 469-7433 ;

November 22, 2005 i

First Franklin Corporation
Attn: Corporate Secretary, First Franklin Corporatlon !
4750 Ashwood Drive

Cincinnati, Ohio 45241

Re: Sharcholder proposal pursuant to Rule 142-8 of the Secuntles Exchange Act of

1934, as amended. ‘
‘!\

Dear Ms. Schmidt: _
I

Attached, please find a shareholder proposal for inclusion in the prong statement to be prepared
by First Franklin for the 2006 annual meeting of shareholders. The proposal and accompanying
supporting statement conform, in all respects, to the requirements of Rule 14a-8 of the Securities
Exchange Act of 1934, as amended, under which First Franklin is required to include the
attached proposal and supporting statement in the proxy matenals First Franklin sends to
shareholders so that the sharcholders may direct the proxy holder how to vote on the proposal.

Also, please find attached a written statement from Fig Partners, LLC, the record holder of the
shares of First Franklin owned by me, stating that I have continuously’ held the shares for at least
one year and hold them on the date of submission of the proposal. These shares are worth more
than $2,000 in market value, as required by Rule 14a-8. By this letter I state my intention to
continue to hold the securities through the date of the 2006 annual meetmg of shareholders.

I also plan to attend the 2006 annual meeting of shareholders lpersonally, or through a
representative, to present the proposal.

Please direct any comments or questions you have concerning thJS demand to me at (513)
469-7433.

Sincerely yours,

Enclosures

LEXLibrary 0005650.0471412 282054v.3



RESOLVED: That the shareholders of First Franklin, assembled at thé annual meeting in person
and by proxy, hereby request that the Board of Directors immediately engage the services of an
Investment Banking firm to evaluate alternatives that could enhance shareholder value including,
but not limited to, a merger or outright sale of First Franklin, and the shareholders further request
that the Board take all other steps necessary to actively seek a sale or merger of First Franklin on
terms that will maximize share value for shareholders. -

!
You are urged to vote “Yes” for this proposal for the following reasons

. I believe that First Franklin is in decline and is unlikely to get- stronger without mergiﬁg
or being sold to a larger financial institution with different management, solid financial
resources and a better track record of providing a reasonable return to shareholders.

. First Franklin has performed significantly below the average performance of similar
banks in the past five years according to information provided by the research firm SNL
Financial. The SNL Thrift Index, an index of traded Thrifts created by SNL Financial,
has shown average total return performance of 891% from January 1, 1993 to September
15, 2005 for the thrifts within the index, while First Franklm has only experienced a
227% increase in total return performance during the same time penod

. First Franklin’s Return on Average Assets (ROAA) was .24 in 2004, compared to an
aggregate ROAA for the SNL Financial Thrift Index of 1.03. In fact, First Franklln
consistently has a ROAA below the SNL Thrift Index. :

. First Franklin’s Return on Average Equity (ROAE) was 2. 8 m 2004, compared to an
aggregate ROAE for the SNL Financial Thrift Index of 12. 29. As with ROAA, First
Franklin consistently has ROAE below the SNL Thrift Index. |

. According to SNL Financial, from January 1, 2005, to October 31, 2005 , sales of bank
and thrift stock in buyouts have brought shaneholders con51derat10n averaging 1.88 times
book value of the shares sold. If First Franklin shareholders received a similar price per
share, we believe shareholders could receive approximately $27 per share.

. | Many similar thrifts have merged with larger financial mstltutlons, and shareholders of
these acquired banks have received premiums over market pnce

Because changes in the federal interstate banking laws have significantly reduced geographic
restrictions for interstate banking activity, there has been more competition from larger and more
efficient banks. First Franklin is too small to compete effectively in this environment.
Therefore, I believe that the greatest value to the shareholders will be realized through a merger
or sale of First Franklin. The Board of Directors should take advantage of the active market for
financial institution consolidation by immediately seeking out opportunities to merge into a
larger and more competitive financial institution or find an opportumty for shareholders to sell
their stock to a larger and more competitive financial institution. A vote for this shareholder
proposal would benefit all shareholders. !

LEXLibrary 0005650.0471412 282040v.1 - |;



11-23-'05 12:46 FROM-FIG PARTNERS 408459160884 1; T-390 P@82/882 F-723

W\ FIG ;
Partners

ldeas and Execution on Financial Institutions

November 23, 2005

Fixst Franklin Corporation f
4750 Ashwood Drive j
Cincinnati, Ohio 45241 i

To Whom It May Concem:
This is to advise you that as of the date of this letter, the James W. Bien IRA account,
held at First Clearing LLC, owns 7,500 shares of Franklin Financial Corporation and will
own them on the 257 of November. These shares have been owned continuously for
more than one year.

Sincerely, i

Lauren B. Jones ’i
Chief Compliance Officer '

: ]
100 Colony Squars, 1175 Peachtree Street NE, Suite 2250, Atlanta, Georgia 30361 « Toll Free 866-244-2657 'w Phone 404-601-7200 » www.figpartners.com
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|
First Franklm Corporation

4750 Ashwood Drive « PO, Box 415739 |
Cincinnati, Ohio 45241-5739 . {513) 460-5352 . FAX: (513) 469-5360

December 1, 2005

VIA CERTIFIED U.S. MAIL

Mr. James Bien - i
6 Mariner’s Cove ‘
Cincinnati, Ohio 45249

Re:  Shareholder Proposal Pursuant to Rule 14a-8 of the Securities Exchange
Act of 1934, as amended (the “Exchange Act”)
!

Dear Mr. Bien: P

On November 25, 2005, First Franklin Corporation (the “Company”) received your letter
dated November 22, 2005, requesting inclusion of a shareholder proposal.in the Company’s
proxy materials for the 2006 annual meeting of shareholders. Rule 14a-8 under the Exchange
Act, a copy of which is enclosed with this letter for your reference, contains certain procedural
eligibility requirements for shareholders wishing to include a proposal in the Company’s proxy
materials. As discussed below, you have not met these eligibility mquimfhents.

To be eligible to place a shareholder proposal in the Company’s p:roxy materials, you
must have owned common shares of the Company with a value of at least $2,000 for at least one
year as of the date you submit the proposal, and you must continue to hold such shares through
the date of the annual meeting. In our stockholder records you are listed as the record holder of
100 shares of the Company which have a value of less than $2,000 and Wthh according to our
records, have been held of record by you for less than one year. Based on your record ownership
you are not entitled to submit a proposal under Rule 14a-8. _

I

For shares that you own but that are not held of record by you, Rule 14a-8(b) provides
that you must prove your eligibility to the Cornpany in one of two ways. The first is by
submitting a written statement from the record holder of the shares venfymg that, at the time you
submitted your proposal, you had continuously held common shares of thc Company for at least
one year. The second is by providing a copy of a filed Schedule 13D or 13G,oraForm 3,4 or 5
(or amendment or updates to those schedules or forms) reflecting your ownership of the required
amount of shares for at least one year. 1

You submitted a letter from FIG Partners as proof of your ownership of 7,500 common
shares of the Company. This letter does not.satisfy the requirements of Rule 14a-8. According

' |

Waeb Site: http://www.franklinsavings.com + E-Mail: franklin@iac.net

e ?



to our stockholder list, FIG Partners is not a record holder of common shares of the Company.
The letter from FIG Partners also references an IRA “held at First Clearing L1.C.” First Clearing,
LLC also does not appear on our stockholder list as a record holder of common shares of the
Company. Further, the letter from FIG Partners references shares of “Franklm Financial
Corporation,” an entity unrelated to the Company, and does not set forth your ownership of any
shares of the Company.

Lastly, the letter from FIG Partners is dated as of November 23"’ and states that you have
held shares for one year as of the date of the lctter. Rule 14a-8(b) requxres that a written
statement from a record holder must verify that the shares have been held for one year *“at the

time you submitted your proposal.” The statement from FIG Partners does not comply with that
provision.

For the reasons discussed above and consistent with Rule 14a-8(f), the Company hereby
notifies you that you have failed to prove your eligibility to submit a shareholder proposal under
Rule 14a-8. Pursuant to Rule 14a-8(f), you have 14 calendar days from the date you receive this
letter to correct the deficiencies in your submission. In order to satisfy the requirements of Rule
14a-8, proof of ownership must be in the form of a written statement from the record holder of
the shares verifying that you had continously held shares of the Company for at least one year
and the statement must be dated as of the date you submit your proposal. If you do not meet the
eligibility requirements in a timely manner, the Company may exclude your proposal from its
proxy materials. Rule 14a-8 sets forth numerous circumstances in Whlch the Company may
properly exclude your proposal from its proxy materials, even if the requlrcments discussed
above are met. Please be advised that this letter in no way waives the Company’s right to take .

further steps to cause your proposal to be omitted from the proxy materials for the 2006 annual
meeting.

Sincerely, sf

Sl

Thomas H. Stemers
President :
|
Ei
THS:sa
encl.
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17 CFR § 240.14a-8
{7CF.R. § 240.14a-8
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CODRE OF FEDERAL REGULATIONS

TITLE 17--COMMODITY AND SECURITIES
EXCHANGES '
CUHAPTER II--SECURITIES AND EXCUHANGE
COMMISSION
PART 240--GENERAL RULES AND
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ACT OF 1934
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& 240.14a-8 Sharcholder nrom)s;l!s.

This section addresses when a company must
include a shareholder’s propusal in ils proxy
stalement and identify the proposal in its form of
proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to
have your sharcholder proposal included on a
company’s proxy card, and incfuded along with any
supporting statement in its proxy siatement, you must
be eligible and follow certain procedures. Under a
few specific circumstances, the company is permitted
to exclude your proposal, but only afler submitting its
reasons 10 the Commission. We structured this
seclion in a question-and-answer format so that it is
easier to understand. The references to "you™ are to a
shareholder seeking to submitthe pruposal.

{a) Question |: What is a proposal? A shareholder
proposal is your recomnendation ur requirement that
the company and/or its board of directors take action,
which you intend to present at a meeting of the
company's shareholders. Your pioposal should state
as clearly as possible the coursc of action that you
believe the company shoutd follow. If your proposal
is placed on the company's proxy card, the company
musl also provide in the forim of proxy means for
shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless
otherwise indicated, the word "proposal” as used in
this section refers both to your proposal, and to your
corresponding statement in supporl of your proposal
(if any).

{b) Question 2: Who is. eligible o submit a

Page i

proposal, and bhow dg I demonstrate o the compan:

that I am eligibic? [l

(1) In order 10 be ellglble (o submit a pmposal you
must have cor:. nuously hetd at lcast $2,000 in markct
value, or 1%, . lhc'company% sceurilics entitfed 1o
be voted on L. proposal al the meeting for at ieast
one year by (h. datellyou submit the proposal. You
must continue v hold those securities through lhe
date of the mecling. IJ

i '

{2) If you are Ihe registered holder of your
securities, which means that your name appears in the
company's records as'a shareholder, the company can
verify your eligibility on its own, although you will
stil! have to providé the company with a written
statement that you intend to continue to hold the
securities thiough lhe date of the meeting of”
shareholders. llowever if like many shareholders
you are not a uglslc'red holder, the company likely
does not know lhat Yyou are a sharcholder, or how
many shares vou own. In this case, at the time you
submit your ;:. .posal IIycu must prove your C|lglbl|f!)
10 the compz..y in'one of two ways:

|

(i) The first way IS to submit lo the company a
written stalemant frorn the "record” holder of yow
securities (ussally a brokcr or bank) verifying that, a1
the time you submltled your proposal, you
continuously heid (he securities for at least one year.
You must also mclude your own writlen statement
that you intend to continue to hold the securitics
through the datc of thé meeting of shareholders; or

i

(i) The sccond way to prove ownership applics
only if you huie f'led a Schedule 13D (§ 240.13d-
101), Schedule 13G (§ 240.13d-102), Form 3 (¢
249.103 of (.. chapter) Form 4 (§ 249.104 of this
chapter) and/or Form!S (§ 249.105 of (his chapter).
or amendments to those documents or updated forms,
reflecting your ownerslnp of the shares as of or
before the date on \'vhtch the one-year eligibitity
period begn. . Il you have filed one of thes:.
documents w.... the SL(, you may demonslrate you
eligibility by submmmg to the company:

l

(A) A copy-of the schedule and/or form, and anx
subsequent amendments reporting a change in your
ownership level; [l :

v

(B) Your wriiten slalemenl that you conlmunuqh'

held the requii-id number of shares for the one-year

li
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period as of the date of the statement; and

(C) Your wrilten slatement thal you intend to
continue ownership of the shares (hrough the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may |
submit? Each shareholder may submit no more than
one proposal 10 a company for a particular
shareholders’ meeting.

{d) Question 4: How long can my proposal be?
The proposal, including. any accompanying
supponting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting
a proposal?

{1} If you are submilting your proposal for the
company's annual meeting, you can in most cases
find the deadline in lasl year's proxy stalement.
However, if the company did not hold an annual
meeting last year, or has changed the date of its
meeling for this year more than 30 days from last
year's meeting, you can usually find the deadline in
one of the company's quarterly rcports on Form 10-Q
(§ 249.308a of this chapter) or 10-QSB (§ 249.308b
of this chapter), or in shareholder reports of
investment companies under § 270.30d-f of this
chapter of the Investment Company Act of 1940. In
order to avoid controversy, sharcholders should
submit their proposals by means, incfuding electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be

" received at the company's principal executive offices

not less than 120 calendar days before the date of the
company's proxy statement released to shareholders
in connection with the previous year's annual
meeting. However, if the company did not hold an
annual meeting the previous year, or if the date of
this year's annual meeting has been changed by more
than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before
the company begins to prinl and mail its proxy
materials.

{3) I you are submitting your proposal for a
meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a
reasonable time before the company begins to print
and mail its proxy materials,

() Question 6: What if | fail to follow one of the

f Page 2

eligibility or procedural requircments explained in
answers (o Questions'| through 4 of this scction?

(1) The company may exclude your proposal, but
only after it has nollrcd you of the problem, and you
have failed adcquatcly to correct it.  Within 14
calendar days of receiving your proposal, the
company must notify you in writing of any
procedural or ehglblllly deliciencies, as well as of the
time frame for your responsc Your response must be
postmarked, or transmitted electronically, no later
than 14 days from the date you received the
company's notification. A company need not provide
you such noticc of [a deficiency if the deficiency
cannol be remedied, 'such as if you fail to submit o
proposal by the company's properly determined
deadline. If the company intends 10 exclude the
proposal, it will Ialcr have lo make a submission
under § 246.i4a- 8 and provide you with a copy
under Questicn 10 be!ow § 240.14a-8(j).

(2) 1f you fail in your promise to hold the required
number of sccurities Ihrough the date of the meeting
of shareholdets, then the company will be permilted
to exclude all of your proposals from its proxy
materials for any meeting held in the following two
calendar years. ﬁ

|
(g) Question 7: Who has the burden of persuading

‘the Commission or its staff that my proposal can be

excluded? Except a§ otherwise noled, the burden is
on the company to demonstrate that it is entitled 1o
exclude a proposal.

(h) Question 8: Must | appear personally at the
shareholders’ mecting'to present the proposal?

(1) Either you, or your representative who is
qualified under state law to present the proposal on
your behalf, nust atlcnd the meeting to present ths
proposal. Whether you attend the meeting yoursell'
or send a qualified representative to the meeting in
your place, you should make sure that you, or your
representative, I'ollow the proper state law procedures
for attending ihe meelmg and/or presenting you:
proposal.

(2) If the company lholds its shareholder meeting in
whole or in_ par \'*!Ia electronic media, and the
company perinits you or your representative tu
present your proposal via such media, then you may
appear through eleclromc media rather than traveling
to the meeting o appear in person,

(3) If you or your"qualiﬁcd representative Mail v

.. appear and present thf proposal, without good cause,

h
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the company will be permitted to exclude all of your
proposals from its proxy materials for any meelings
held in the following two calendar years.

(i) Question 9 If | have complied with the
procedural requirements, on what other bases may a
company rely to exclude my proposal?

(1) Improper under state law: If the proposal is not
a proper subject for action by shareholders under the
faws of the jurisdiction of the company's
organizalion;

Note to paragraph (i)(1): Depending on the subject
matter, some proposals are 'not considered proper
under state law if they would be binding on the
«company if approved by sharcholders. In our
experience, most proposals that are cast as
recommendations or requests tha! the board of
directors take specified action are proper under state
taw. Accordingly, we will assume that a proposal
drafled as a recommendation or suggestion is proper
untess the company demonsirates otherwise.

(2) Violation of law: If the proposal would, if
implemented, cause the company lo violate any state,
federal, or foreign law to which it is subject;

Note to paragraph {iX2): We will not apply this
basis for exclusion to permit exclusion of a proposal
on grounds that it would violalz foreign law if
compliance with the foreign law would result in a
viofation of any state or federal taw.

{3) Violation of proxy rules: If the proposal or
supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading
statements in proxy soliciting materials;

{(4) Personal grievance; special interest: [f the
proposal relates to the redress of a personal claim or
grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the
other shareholders at large;

{5) Relevance: If the proposal relates 1o operations
which account for less than 5 percent of the
company's total assets at the end of its most recent
fiscal year, and for less than 5 percent of its net
carnings and gross sales for its most recent fiscal
year, and is not otherwise significantly refated (o the
company's business;

(6) Absence of powerfauthority: If the company

Page 3

i
would lack the power or authority 10 rmplcmcm the
proposal; |

(7) Management functions: {f the proposal deals
with a matter refating to the company's ordinary
business opcrations;

)
i
i
(8) Relates to elecuon I the proposal relates (o ar
election for membcrshlp on the company's board o!

directors or analogous governing body:

(9} Conflicts wilh company's proposal: Il thy
proposal directly’ conﬂlcts with one of the company’s
own proposaIs to be submmed to shareholders at 1l

same mecung, . f'
Note to parzzraph (iX9): A company's submission
to the Commission under this section should specifs

the points of conflict with the company's proposal.

(10) Substantially implemented: If the compan:;
has already substan!ia_lrly implemented the proposal; .
{

(1) Duplication: / iIf the proposal substantialix
duplicates another proposal previously submitted 1+
the company by another proponent that will hr
included in the company's proxy materials for the
same meeting; |

(12) Resubmissioné: If the proposal deals with
substantially the san;e subject matter as another
proposal or proposals that has or have beecn
previously included in the company’s proxy materials
within the preceding’ 5 calendar years, a company
may exclude it from its proxy materials for any
meeting held viithin 3| calendar years of the last time
it was included if the proposal received:

I

(i) Less than 3% of the vote if proposed once

within the precedmg 5-calendar years,

(ii) Less than 6% oflhe vote on its ast submission
to shareholders if proposed twice previously WIIhIH
the preceding 5 calendfar years; or

(iti) Less than 0% of the vote on its last
submission to sharcholders if propased three times or
more previously within the preceding 5 calendar
years; and ]

(13) Specific amount of dividends: If the propusal
relates to specific amounts of cash or stock dividenis.

(j) Question 10: ' What procedures must  the
company follow if it intends to exclude my proposal?
!

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(1) If the company intends to exclude a proposal
from its proxy materials, it must file its reasons with
the Commission no later than 80 calzndar days before
it files its definitive proxy stateincnt and form of
proxy wilh the Commission. The company must
simultaneously provide you with a copy of its
submission. The Commission stalf may permit the
company 1o make its submission latcr than 80 days
before the company files its definitive proxy
statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

{2} The company must file six paper copies of the
following: .

(i) The proposal;

(ii) An explanation of why the company believes
that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority,
such as prior Division letters issued under the rule;
and

{iti) A supporting opinion of counsel when such
reasons are based on matters of state or foreign law.

(k) Question I1: May ! submit my own statement
to the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not
required. You should try to submit any response to
us, with a copy lo the company, as soon as possible
afler the company makes its submission. This way,
the Commission stafl will have time to consider fully
your submission before it issues its response. You
should submit six paper copies of your response.

() Question 12: If the company includes my
shareholder proposal in its proxy materials, what
information about me must it |nclbdc along with the
proposal itself?

{1) The company’s proxy statement must include
your name and address, as well as the number of the
company's voting securities that you hold. However,
instead of providing that infomuition, the company
may instead include a statement that it will provide
the information to shareholders promptly upon
receiving an oral or written request.

(2) The company is not responsible for the contents
of your proposal or supporting statcr ient.

(m) Question 13: What can { do il the company
includes in its proxy statement reasons why it

' Page

betieves sharcholders should not vote in favor of my
proposal, and | disagrcc with some of its statements?
[HE

(1) The compny may elect to include in its proxy
statement re:. 1S why it believes sharcholders.
should vote dgamst your proposal. The company is
allowed to maki: arguments reflecting ils own point
of view, just ax you may express your own poinl of -
view in your pruposal's supporting staiement.

(2) However, il y;)u belicve that the company's
opposition to yoyr plioposal contains materially falsc
or misleading slatements that may violate our anti-
fraud rule, § 240.142-9, you should promptly send to
the Commis, a staff and the company a lettc
explaining th: .easons for your view. nlong with
copy of the company's statements opposing yown
proposal. Tu the extem possible, your letter should
include specific faciual information demonstrating
the inaccuracy of Q_he company's claims. Time
permitting, you may wish to try to work out your
differences wiih lhe; company by yourself beloie
contacting the Commission stafT.

(3) We requi-= lhe company to send you a copy ol
its statements .,.posing your proposal before it mails
its proxy malcrials, so that you may bring to o
attention any matenally false or misleading
statements, undut the following timeframes:

F

(i) If our nu-action response requires thal you mahe
revisions to your proposal or supporting statement as
a condition tu requiring the company to include it i
its proxy matzrials, then the company must provide
you with a cepy of lts opposition staterments no lfater
than 5 calemlw days after the company receives a
copy of your .. .sed proposal or

!

(ii) In all other ca$es, the compahy must provide

you with a cupy of its opposition statements no lat.r
than 30 calendar days before its files definitive copies
of its proxy :atement and form of proxy under §
240.14a-6, f:
[41 FR 53000 vec. 3 1976, as amended at 43 R
58530, Dec. !, 1978; 44 FR 68456, 68770, Nov.
29, 1979: 42_IR 34222, Aug. 23. 1983 50 IR
48181, Nov. .2, 1985; 51 1'R 1412003, Nov. 20, 1986,
22 FR 2193 une 10, 1987; 52 I'R 48983. Dec. 25,
1987; 63 FR". II‘)"May 28, 1998; 63 PR 30622
Sept 22 19901 ‘.

<General Mat..:als (GM) - References, Annotations.
or Tables>
|
i

ln
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First Franklin Corporatlon

4750 Ashwood Drive + PO, Box 415739 ,
Cincinnati, Ohic 45241-5739 . {513)469-5352 . FAX:(513)469-5360

f
December 7, 2005 "

e

James Bien | |
6 Mariner's Cove
Cincinnati, Ohio 45249

Dear Mr. Bien:

Since we have not received confirmation of your receiving our December 1 2005,
mailing, we are resending it via Federal Express.

1l
‘I

Sincerely,

—j L K/_,A_f.» —Lq

Thomas H. Slemers

President )
)

Al

enclosure

:

i
-

i
: f
3
Waelb Sita: http//www franklinsavings.com + E-Mail: fhs@one.net
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Mr. James Bien __

6 Mariner’s Cove : 1

Cincinnati, Ohio 45249
(513) 469-7433

December 15, 2005

k
First Franklin Corporation VIA FACSIMILE & U.S. MAIL
Attn: Corporate Secretary, First Franklin Corporation .
Atin: President, First Franklin Corporation h
4750 Ashwood Drive .
Cincinnati, Ohio 45241 i

Re: Response to letter dated December 1, 2005, from Thomas ﬁ Siemers, President
of First Franklin Corporation (“First Franklin”), and received on or about
December 7, 2005, responding to Sharcholder Proposal submitted pursuant to 17
CFR 240.142-8 and the Securities Exchange Act of 1934, as amended.

Dear Ms. Schmidt and Mr, Siemers: ' |

This letter is sent to provide further proof that I meet the requirements of 17 CFR 14a-
8(b), as requested by the letter of Mr. Thomas H. Siemers dated December 1, 2005 and received
by me on or about December 7, 2005. ;

Attached, please find a written statement from First Clearing LLC, the record holder of
7,500 of the shares of First Franklin owned by me, in my IRA account (James W, Bien (IRA)
FCC as Custodian), stating that I have continuously held these shares for at least one year prior

to and on November 25, 2005, the date that I submitted my Shareholder Proposal pursuant to

Rule 14a-8. These shares are reflected on your shareholder records as “James W. Bien (IRA),
FCC as Custodian, 6 Mariner’s Cove, Cincinnati, Ohio 45249-1791"). Also attached are account
statements from Fig Partners, LLC indicating my ownership of the shares of First Franklin.

]

As owner of the James W. Bien IRA account, I also affirm that the IRA has held the
shares continuously for more than one year prior to as well as on November 25, 2005. I am the
beneficial owner of the shares and speak for the [RA. :
' {

The shares that I hold are worth more than $2,000 in market value, as required by 17
CFR 240.14a-8(b)(1). :

By this letter,‘l reiterate my stated intention to continue to hold th!e securities through the
date of the 2006 annual meeting of shareholders. This statement meets the requirements of 17
CFR 142-8(b). This letter also reiterates my previously stated intention to attend the 2006 annual

4 RECEWVED
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meceting of shareholders personally, or through a representative, to present my Shareholder
Proposal, pursuant to 17 CFR 240.14a-8(h).

This letter is a complete and sufficient response to your letter,l" received on or about
December 7, 2005. ]i

Please direct any comments or questions you have concerning this letter, or responses
you have to this letter, to me at 6 Mariner’s Cove, Cincinnati, Ohio 42549, (513) 469-7433 and
to my legal counsel, Brian S. Duba, at Frost Brown Tedd LLC, 250 West Main, Suite 2700,
Lexington, Kentucky 40507-1749, (859) 244-7517.

[
Sincerely youtg,

Enclosures

LEXLibrary 0005650.0471412 283744v.1 f

1
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FirstClearing

CORRESPONDENT SERVICES

December 15, 2005 )

Lynn Coleman
FIG Partners i
100 Colony Square, Suite 2250 )
1175 Peachtree St. NE
Atlanta, GA 30361

RE FIG Partner's afc 1536 8472 James W. Bien (IRA) FCC as custodlan

Dear Lynn, "
As requested, enclosed are copies of FIG Partners statements showmg Mr. Bien's holdings
in First Franklin Corporation. | have enclosed the October 2004 - November 2005 statements
for his account( a/c 1536-8472). As the statements indicate, we are the record holder of the
First Franklin Corporation shares held by James W.. Bien in the James W. Bien IRA account
James W. Bien has continuously held the shares for more than one year as of November 25,
2005.

Sincerely,

Harry A. Jones :
Vice President |
Senior Relationship Manger -
First Clearing LLC

Riverfront Plaza | B00-727-0304 rou res

901 East Byrd Street | 504-344-6255 tax 5
Richmond, VA 23219 | www firstclearing.com ].!

iFirst Clearing Conespondent Sarvices, a dnision of Eirst Clearing, LLC, member NYSE/SIPC
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. : FCC AS CUSTODIA :

Sub: 1 Branch ! Hep  Azcount No.

135/ FF /FF04 /1536-8472 November 1 - November 30, 2004

Portfolio Assets
Estimated Annual Income, when availablz, reflects the estimatad amourt you vould €arn on a security if your current position and its related Income remained constant for a year. Estimated Annual Yield, when available, reflects the
currentestimated annual income divided by the current alue of the security as of the statement closing date. The information used to derive these estimaies is obtained from warious outside vendars, FCC is not responsible for

incomect ar missing estimated annual income and yields.

...~ -Cash and Money MarketFunds ____ . _

— - == umm— ﬂ:——-_-aaﬂ T =T T T TR A [l D - o - B T T g - -t T =

Description Current markat value Zsi. ann. incoma yield(%)
EVERGREEN US GCVT $295,799.48 $2,898.83 0.88
MONEY MARKET FDCL A
Interast Period 11/01/04 - 11730/04
Total Cash and Mcney Market Funds §295,799.48
Stocks and Options
Stocks

Cumrent Current Est. Ann. Est. Ann.
Cascriptior Symbol Quantity Price Marke! ValLe Ineame Yiald (%)
ALLIED FIRST BANCORP INC AFBA 2,000 17.7500 $35,500.00 N/A N/A
CAMCO FINANCIAL CORP CAFI 443 - 15.2300 $68,748.89 $256.94 3.80
CHEVIOT FINANCIAL CORP CHEV 7,500 11,6800 $87,600.00 $1,500.00 1.71
FIRST FRANKLIN CORP FFHS 7,500 20.0000 £150,000.00 $2,400.00 1.60
HOPFED BANCORP INC HFEC 8 17.1400 $137.12 $3.84 2.80
SI FINANCIAL GROUP INC. SiFI 2,108 12,1200 $25,548.96 N/A N/A
THIRD CENTURY BANCORP TCC8 3,000 13.0000 §39,000.00 $120.00 0.30
Total Stocks $344,532.97 $4,280.78 1.24
Total Stocks and Options $344,532.97 $4,280.78 124
Activity Detail
Data Account Type Transaction Quantity Dascription Amount
11/30 Cash DiVIDEND EVERGREEN US GOVT~ $239.23

MONEY MARKET FD CL A
113004 205,560

11130 Cash REINVST DIV/NT EVERGREEN US GOVT - -$239.23

MONEY MARKET FD CL A

L)




47,435

Qa
o JAMES W BIEN (IRA Page 303

~ 4 Partners FCC AS CUSTO

Anaffilateof Burke Capital Growp, LLC

ACCOUNT STATEMENT

Sub [ Branch / Rep 1 Azcount No,
1545 Peachtree Street. NE Sulte 650 135/ FF  /FF04 /1536-8472 Navember 1 - November 30, 2004
Atlanta, GA 220y

Retirement Account Summary

Message from the IRA Department

TO A 50% EXCISE TAX PENALTY. IF YOU ATTAIN AGE 70 1/2 IN 2004, YOU HAVE UNTIL 4/1/05 TO TAKE YOUR FIRST RMD.

This information is based upon the most racent data available and is being provided as a sarvice to
you. In the event ol daath your mest recent beneficiary designation on flle wilt govern. Please contact
your Financial Advisor if updates or comrections are required.

Account Information

Account Holder Birthdata: 06/23/40
Attained Age as of 12/31/04: 645
Custodian EIN Number: 23-2384840
Frimary Beneficlary Name % Entitlement
RAYMOND A B. 100.00%

ViR4FLD Q21965 336170514124 ENNHM NNNHN NNNNRNNN 000003

+ -

“IF YOU ARE AGE 70 1/2'OR OLDERDONT FORGET TO TAKE YOUR RMD FOR 2004'(NOT APPLICABLE' TO ROTH IRA'S OR ESA'S)"RMD AMOUNTS NOT-TAKEN BY 12/31/04 MAY-BE SUBJECT - - —
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January 11, 2006 f | VIA OVERNIGHT DELIVERY |
' |
i

! ' ) |
U.S. Securities and Lxchang,e Commlssmn
Division of Corporatlon Finance 1

Office of Chief Counsel' |
100 F. Street, N.E.

Washington, D.C. 20549

Re:  First F rdnklm Corporatlon Commission File No. 000- 16392 i
Response Pursuant 1o Rule 14a-8(k), to Statemerit of Reasons for Omission of |

Shareholder %’roposal | » : 4

Ladies and Gentlemen: . . : |
! I
[ write on bchalf of James W. Bien with regard to a shareholder proposal he has
submlued for inclusion in the upcoming proxy statement of First Franklln Corporation, pursuant
10 his rights under Rulc 14a-8 and Section 14 of the Securities bxchang,e Act of 1934, dS
amended. Pursuant to rule 14a—8(k) this letter is a response to the December 29, 2005, letter of
Terri Reyering Abare 5tat1ng, First Franklin’s intention to exclude Mr. Bien’s proposal (the ¢ Blen
Proposal” or the “Proposal”) from the proxy statement and form of proxy for First Franklinjs
2006 annual meeting of stqckholders and a rcbuttal to the sole argument for exclusion of lhe
Proposal contained 1n that letter. I E ‘
|
'i We respectfully reqLesl that the Staff of the Dmsnon of Corporallon Finance of the
Securities and Exchange Commlssmn (the “Staff) decline to concur in First Franklin’s posntlon
that the Bien Proposal,mav be. e\ccluded from the .proxy: statement 'pursuant to the ordmarlyl

business operations exelusmn= Rule 14aI -8(i)(7). The no- actlon lctters cited by First Franklln

_along with Staff letters F lI‘SI Franklm chose not to cite, dcmonstrdte that proposals like the Blen

Proposal have hlsloncal]y bleen deétermined not 1o relate to ordmdry business operations. Ihe
Bien Proposal l:kemsc;:s unrelated to ordlnary business operations, and, accordingly, must be

included in the proxy statement.
|

1

|
i
|
|
f
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U.S. Securities and Exchange Commission
Division of Corporation Finance '
Office of Chief Counsel * |
January 11,2006

[
1

| !
1 The Bicn Proposal and Rule 14(3)-8(i)(7)

s e

The Bien Proposal albnlg with supponing slatement, states that:
RLSOLVFD That the shareholders of First Franklin, fassembled at the
annual meetmg in person and by proxy, hereby request that the Board of
Directors rmmedrately engage the services of an Investment Banking firm
to evaluate a]ternatwes that could enhance shareholderu value including,
but not hmlted to, a merger or outright sale of First Franklrn and the
shareholders lurther request that the Board take all other sléps necessary
to actively seek a sale or merger of First Franklin oh terms that will
maximize share value for shareholders. .

| |
You are urged to vole “Yes” for lhis proposal for the following reasons:

. [ beheve that l|rs|t Franklln is in declme and is unlikely to get
slronger without |mergmg or being sold to d larger financial
mstltutlon with different management, solid ﬁnancral resources
and a better track record of providing a reasonable return to

sharcholldcrs |

. First Iranklln has performed significantly below the average
performance of similar banks in the past five years according to
1nf0rn’~ratlon provrded by the research firm SNL Financial. The
SNL Thrlft Index, an index of traded Thriftsjcreated by SNL
Fmancral has shown average total return performanee of 891%
from January 1, 1993 to September 15, 2005 for the thrifts within
the: rndex whrle \Frrst Franklin has only experrenced a 227%
1ncrease||n total return performance durmg the same time period.

. lrrst Franklln s Return on Average Assets (R(DAA) was .24 in
2004 compared to an aggregate ROAA for the SNL Financial
Thrlfl [ndex of 1. 03 In-fact, First Franklin’ eon51slenlly has a
ROAA below the SNL Thrif Index. ‘

. First Franklrn S Retum on . Average Fqurly (ROAL) was 2.8 in
2004! compared to an aggregate ROAE for the SNIL Financial
lhnft Index of 12'29 As with ROAA, First Franklin consistently
has ROAL below lhe SNL Thrift Index.

I
. Accordmg to SNL! Financial, from January 1, 2005, to October 31,
2005I sales of bank and.thrift stock in buyouts have broughl
shareholders consideration averaging 1.88 times book value of the
shares sold. If First Franklin shareholders rccenufed a similar price
' per share we believe sharcholders could receive approximately
$27 per share.

o
LEXLibrary 0005650.0471412 285492v.5 '
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U.S. Securities and Exeh'angcl: Commission
Division of Corporation Fina!nce
Office of Chief Counsel, | : {
January 11, 2006 [ ‘ 4' . ;
| .
. Many\ similar lhrlfts have merged with llarger financial
institutions, and shareholders of these acquired banks have

recewed premlums over market price.

|
{
[
|

| |

Because changes ‘m the federal interstate banking laws have
s:gmﬁcamly reduced geographic restrictions for interstate banking
actlvn[y, there has'been more competition from] larger and more
elﬁc1ent ‘banks. First Franklin is too small to colmpete effectively )
in thrs environment. Therefore, 1 believe that thf': greatest value to '
the shareholdcrs wrll be realized through a merger or sale of First !
lranklm_ The Board of Directors should take advantage of the .
active] market for financial institution consolidation by ;
lmmedlately seeklng out opportunities to merge:fmto a larger and ;
more [competltlve financial institution or' find an opportunity for J
shareholders to sell their stock 1o a Iarger and more competitive !
ﬁnancral mstrlulron A vote for this shdreholdcr proposal would ;
benefit all shareholders | :

(emphasis added). o | I *
l

First F ranklm rclles as 1ts sole support for exclusion, on Rule 14a-8(i)(7), which allows[a
company to exclude a proposal “if the proposal deals with a matter relating to the company)s
ordinary business operauons This ordmary business exclusion has}‘ a fairly stralghlforward
mission: to ‘relieve the management of the necessity of mcludmg in its proxy material secunty
holder proposals which relale {o matters falling within the province of management.”” Exchange
Act Release No. 34-39093 (September,lS 1997), citing Exchange Act Release No. 34- 4950
(October 9, 1953). The Commlssmn has ‘ekplained that the * ;_,enerallunderlymg policy of this
exclusion is consistent with Ihc policy of most states’ corporate laws: to confine the resolution (')f
ordinary business problems (0! manag,ement and the board of d1reot0rsH since 11 is 1mpract1cable
for shareholders to decide how to solve such problems at an annudl shareholders meelmg"’
Exchange Act Release No. 34- 40018 (May 21, 1998). ' ‘] %

By contrast, a merger, ‘sale or other related extraordinary tranchtion such as addresseld
-by the Bien Proposal, woulld' require sharcholder approval and does not fall within the sole

“province of management.”; Moreover  the Proposal is limited in scope to only extraordmary

" transactions. Basing its argument on the Proposal’s use of the phrase“but not limited to,” First

Franklin asserts that “thc Brenlproposal addresses matters of ordinary business and does not ha\le

as its primary object or fo'cus an exlraordmary transaction” and thzlz{t the Proposal combmes

“ordinary business and extraordmary busmess matters.” This readinglis not supported by erther

the Proposal itself or relevant Staff letters.
I h

The resolution ' andl suppomng statemient both demonstrate unambiguously that the
Proposal does not address ordmary busmess matters. The resolution requests that the Board of
Directors engage an mvestmenl bankmg firm to evaluate alternatives such as merger or sale of

the company and that the Board take all other steps necessary to acnviely seek a merger or sale
r ‘

4

i ! 3

)
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U.S. Securities and Exchange’ Commrssron |
Division of Corporation Finance

Office of Chief Counsel : ;

January 11, 2006 ! ‘ - |

Reading the resolution as a whole it is clcar that the phrase “but not llmltcd to” means that the
investment banking firm should be charged with investigating othér types of comparable
extraordinary transactions, such asa drssolutron share exchange or sale of all of First Franklin’ s
assets to a larger banking mstltutlon A's First Franklin alleges, the Proposal does address the

“enhancement of shareholder value,” but it does so only by requesting investigation of these
extraordinary transactions. [ !

Further, the supporting :statement, lof the resolution, which provtdes the clearest guide to
its interpretation, see NO- ACF ‘WSB File No. 030298036, Temple In[and Inc., (Feb. 24, 1998)
discusses only a sale or mergcr It notes-that: (r)Frrst Franklin is ¢ unl1kely to get stronger wrthout
merging or being sold,” (1r)tlr|1at ‘similar thrrfts have merged with larger ﬁnancral institutions, and
shareholders of these acqurred!banks havc received premiums over market price,” (iii)that ° the
greatest value to the shareholders will be realized through a merger or sale of First Franklin” and
(iv)that “the Board of Drrectors should. take advaniage of the actlve market for ﬁnancral
institution consolidation by 1mmed1ate]y seeking out opportunities to merge” or finding an
opportunity “for shareholdelrs ito sell their stock.” Not once does the Proposal, either in the
resolution or the supporting statement, suggest or imply that the Board take actions that could be
considered part of ordrnary Business operatrons ‘ }
The Proposal addresses the need for investigating a sale or a merger with a larger banklng
institution, and the phrase but not limitéd to™ is intended 1o give the ﬁrm hired for that purpose
leeway to investigate transactlons with the same effect as a merger or sale such as an asset sale
of the entire business or a share exchange if those extraordinary lransacuons would offer better
tax treatment or some othcr advantage [ Given the Rule 14a-8(d) limjtation of the Proposal {0
500 words, to enumerate all of the possnble extraordinary transactions thal an investment banklnlg
firm could recommend would be lmpracncal Under these crrcumstances to argue that the
phrase “but not limited 'to” implrcrtly makes the Proposal one that deals with ordinary busmess
operations is simply mconsrstent with both the Proposal and Rule 14a- 8(1)(7)
I

11. Prior Staff Letters | l

Further, the Staff hlas consrstently issued letters supportmglan interpretation of the
Proposal as not dealing * ‘with | a matter relalmg to the company’s ordinary business operatrons
The exact language used 1h the Bien Proposal has been tested and|found not to support gn,
interpretation that it déals with a matter relating 1o ordinary busmess operations. Thus, the
Proposal falls well within the framework of 'similar proposals which the Staff has compelled.
corporate management to 1nclude In proxy slatements.

, :

In NO-ACT, WSB Frle No. 032299030 Student Loan Corp. (Lincluden Management)
(Mar. 18, 1999) (“Srudent Lodn Corp™) the sharcholder proposal stated “that the shareholders of
Student Loan Corporation recommendlthat the board of directors engage the services ofia
nationally recognized mvestmcm banking firm, with which it or its parent Citigroup has minimal
current investment bankrng rnvolvement to explore all alternatives to| enhance the value of the
Company, including, but not Irmlted to the possible sale or mer‘ger of the Company, or

; | | |
|
|
|

4 | !
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l
U.S. Securities and Exchange Commission
Division of Corporation Finahce
Office of Chief Counsel |
January 11, 2006 | ' |

premium tender offer share l‘epurchases of the stock of the Company”{(emphasis added). Like
the supporting statement in|the Bien Proposal, the Student Loan Corp supporting statement
focused solely on extraordlnary business transactions. The Student Loan Corp proposal also
included language that the 1nvestment banking firm should advise in matters including, but not
limited to the possible sale or merger of the company. Nevertheless, the Commission held that
the proposal did not deal wrth the company s ordinary business operauons
' I

Similarly, in NO- AC'l WSB File No. 030298036, Temple- Inlclmd Inc., (Feb. 24, 1998)
(“Temple-Inland’) the sharcholder proposal stated “that the shareholders of Temple-Inland
recommend that the board of directors immediately engage the servrces of a natlonally
recognized investment banker to explore all alternatives to enhance the value of the company,
including, but not limited to possible sale, merger, or other transactlon for any or all assets of

the company” (emphasis added) Again, the Staff was unable to concur with the company’s

view that the proposal could be excluded in reliance on the ordinary busmess operations ground
for exclusion. The Staff spbcrﬁcally stated in its letter that “the proposal when read together
with the supporting statemen:t appears to 'focus on possible extraordmar"y business transactions.”.

l

In. three additional récent Staff letters, the Staff held that lang,uage strikingly similar to
that in the Bien Proposal did! not deal wrth each company’s ordinary busmess operations. In NO-
ACT, NAFT WSB File No. 040797002 Topps, Inc., (Apr. 02, 1997)( ‘Topps™) the shareholder
proposal stated that “thé shareholders of the Company recommend and deem it desirable and i 1n
their best interest that the board of directors immediately engage thé services of a natlonally
recognized investment banker to explore all alternatives to enhance the value of the Company
These alternative (sic) should include, but not be limited to, the possrble sale, merger or other
transaction involving the Company (emphasis added). In NO- ACT NAFT WSB File No
022096018, MSB Bancorp, l hic., (Feb. 20 1996) (“MSB™) the sharcﬁholder proposal stated a
request that “this corporation engage a quahﬁed untainted, mdependcnt investment bankmg
firm to explore alternatlves 'for maximizing shareholder value mc]udmg but not limited to the
sale of the institution in a ltax fee exchange of stock to another ﬁnaunmal institution, and the
Corporation shall promptly make the results of these investment bankrng efforts available to all
the sharcholders of MSB Bancorp (emphas1s added). Finally, in NO ACT, NAFT WSB Flle
No. 010296029, Quaker Oa!s Co., (Dec. 28, 1995) (“Quaker”) the shareholder proposat stated

“Resolved: That the shareholders of The Quaker Oats Company recommend that the Board of
Directors immediately retain a nationally prominent investment bankmg firm to explore all
alternatives to enhance thel value of the Company including, but not limited to, a plan lo
separate the Foods and Beverages Businesses into two scparate and rndependent publicly owned
corporations, or possrble sale to or merger with another corporation” (emphasrs added).

All three proposals contalned language practically mirroring that in the Bien Proposal
and in each instance the ordmary business exclusion did not apply. The Staff did not read the
phrase “but not limited to™ as mdrcanng that the proposals dealt with matters relating to the
company’s ordinary business operations, given their focus onIl extraordinary busmess
transactions. For instance, [the Staffl letter in MSB stated that, even thoug,h the MSB proposal
used the phrase “but not llmlled to,” the,* ‘object of the proposal relates to a decision concerning

] i 1
5 |
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extraordinary corporate’ transactlons rather than to matters involving the operation of lhe
Company’s ordinary busmess - In each instance, the companies, like F lrst Franklin, argued that
the proposals implicitly dealt with ordmary business operations. Ihe Staff has con51stently
disagreed with this arg,umenl and should take the same approach with the Bien Proposal as with
those in Student Loan Corp.,|Temple- Inland Topps, MSB and Quaker. | '

|

1II.  The Company Letter l

By contrast, the no- actlon letters elled by the Company all expllcilly deal with a matter
relating to the company’s ordmary busmelss operations. l

In NO-ACT, WSB l*llle No. 0517200404 Meduallion l'manczal Corp., May 11, 2004)
(“Medallion™), the resolunorl asked that an investment banking firm be! engaged to look at ways
to maximize shareholder value, and the supporting statement su;,gested that advising the
company how to lower operatmg e\cpenses was one way the mveslment banking firm could do
so. Medallion relied on the réference to managing expenses in successfully arguing that 14a-
8(1)(7) applied. Unlike.the fMedaHton proposal the supporting statement to the Bien PrOposal
only contemplates that the 1nvestmenl banklng firm evaluate various extraordinary lransactlons
as a way to maximize share value and never deals with CXpenses or an'y other matter relating 1o
the company’s ordinary business operations. (

Similarly, the proposal in NO- ACl WSB File No. 0975200005 Bowl America, Inc.,
(Sep. 19, 2000} (“Bowl Amer:ca”) mvolvcd the retention of an investment banker to recommend
ways to enhance shareholdel; value, mcludmg a sale, merger, llqu1danol1 or other reorgamzanon
As reorganization constitutes an ordmary measure for enhancing shareholder value falling w1thm
the province of managem'ent the Bowl America proposal lacks the exclusive focus on

extraordinary transactions which characterizes the Bien proposal.
|

Both NO-ACT, WSB File No. 0417200005, NACCO ]ndustm'es Inc., (Mar. 29, 2000)
(“NACCO”) and NO-ACT, WSB File No. 0222200015, Sears, Roebuck and Co (Feb. 07, 2000)
(“Sears™), are also dlslmgmshable because those proposals e‘<pl1c1tlylllsted transactions which
fell within the normal courtse of business. The proposal in NACCQ referred to “a p0551ble
merger, sale or other transacllon for any or all of the company’s assels” (emphasis added), and
the proposal in Sears soughl an investment banking firm “to arrange for the sale of all or parts
of the company” (cmpha51s ‘added). | Both expressly included a!method of max1mlz1ng
sharcholder value which mvolves ordmary business operations (the jsale of a portion of the
company’s assets). \

The proposal in NO ACl WSB File No. 0124200511, First Clharzer Corp., (January 8,
2005) (“First Charter™) is clearly distinguishable because the rcsuolutlon 1s drafted quite
differently from the Bien Proposal or any of the proposals cited in section II. The First Charter
proposal was drafted in subparts and it, is not clear that the proposal| limited the scope of the
investment banking firm’s duues to a551stmg in extraordinary transacuons One section of the
First Charter proposal requests that the board appoint a commlltee to explore strategic

!
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I
alternatives, including sale,! but another scction of the proposal reqltests that an lnvestment
banking firm be hired to exp]ore strateélc alternatives™ 1o maxxmuc shareholder value. The
request to explore strateg,lc alternatwes was not limited in any way to a request to explore
extraordinary transactions so the proposal can be interpreted as relatm;:, to ordinary busmess
operations. i ' ' l ;

The same is true for NO- ACT, |WSB File No. 0415200210 Lancer Corp., (Mar. 13
2002) where the proposal stated ‘that the Board of Directors is diredted to enlist a nanonall‘y
prominent investment bankmg firm 1o develop an independent valuauoln of the Company shares
and to explore strategic alternatlves 10 maxnmze shareholder value.”}y This proposal was not
limited to extraordinary transaeuons because ‘strategic alternatives” could tnclude changes {0
ordinary business operanonsl l |

Finally, the remamder of the Staff letters cited by First FranklmI are likewise mapphcable
to the Bien Proposal becausesthe resolutlon or supporling statement; for each also dlscussed
avenues to maximize shareholdcr value tradltlonally dealing with ordmary business operatlons
whercas nothing in the B1en Proposal does so. NO-ACT, WSB File No 0122200122, Vtrgrma

Capital Bancshares, Inc., (Jan 16, 2001) (repurchase of shares,’ dlstnbutlons to shareholders)

BKF Capital Group, Inc., 2004 SEC No- Act LEXIS 456 (discussion of ‘excessive expenses” in
supporting statement as prllrnary reason for poor performance), N"O -ACT, WSB File No
0508200020, Marsh Supermarkets Inc., (May 08, 2000) (“all optlons to increase shareholder
value”), NO-ACT, WSB Flle No. 01292001 15, Vista Bancorp, Inc., (Jan 22, 2001) (“mternal
growth through branehlng and the poss1ble chartermg of new afﬁllated banks”). l
I
The proposals. Wthh were the sub_]ect of the Staff letters utcd by First Franklin are all

clearly distinguishable from the Bien Proposal because they each expllcnly relate to. ordmary

_ business operations, and the proposals Wthl’l were the subject of the [Staff letters discussed 1n

Section Il are clearly more relevant to the Bien Proposal because their content is very similar and
are all clearly focused on extraordmary transactions. : [
IV.  Conclusion ’ ' | |
' l '

Pursuant to Rule l4a 8(5,) First Franklin has the burden of demonstratlng its entltlemerlt
to exclude a shareholder proposal First Franklin has attempted to brlngD the Bien Proposal within
an cxclusion by lmplymg, through the phrasc ‘but not limited to,” an intent to intervene 1h
ordinary management act1v1t1es Suchi a reading is not supported [by the language of the
resolution or the supportmg‘ statement or by the prior Staff decisions! Mr. Bien has properly
asked that First Franklin mclude in 1ts;proxy statement a resolullon| for the investigation of
opportunities for a sale merg,er or other extraordmary transaction. Helhas a right to do so, and
First Franklin has not met 1ts burden of demonstrating that an exclus1lon applies. Accordmgly,
Mr. Bien respectfully requests that the! Staff not concur in First Franklln s request that the

proposal be omitted pursuan} to Rule 14a-8(i)(7). l

i
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On behalf of Mr. Blen we hereby ﬁle pursuant to Rule 14a- S(k) six copies of this letterl
the Staff letters and related correspondence cited in this letter and Fll‘Sl Franklin’s letter, and
serve a copy of this SubmlSSlOn on First Franklin and its counsel. Pleasé acknowledge receipt of

this filing by date- stampmg lhe enclosed receipt copy of this letter

land returning it to the

undersigned in the enclosed pre addressed stamped envelope. If you have any questions or need
additional information, please¢ call the unders:gned at (859) 244-3262.

Enclosures

Ce: Mr. James W. Blen ;

Sincerely,

C. Bradford Harris

Mr. Thomas H. Slemers First Franklm Corporation
Term Reyering Abare Esq., Vorys Sater, Seymour and Pease LE
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References: , ¥

securities Exchange Act of 1934, Section 14(a) ' Rule 14a-8 . '
~-m—-—-—-——-Washington Service Bureau Summary—--—--——-4——

...A shareholder proposal, which recommends that the board of directors of this €company® retain an investment
yanking firm to explore all alternatives to enhance the value of the company, including a sale, merger or premium tender
ffer share repurchases and report the findings to sharehclders, may not be omitted from the company's proxy materials
inder rule 14a-8(i)(7). Certain phrases of the supporting statement may be omitted under rule 14a-8(i)(3) as vague or
nisleading.”

. [LETTER CF INQUIRY 1]
January 14, 1999
Office of the Chief Counsel
Div.ision of ACorporation® Finance
Securities and Exchange Commission
450 Fifth Street, NW. B l
Washingiton, D.C. 20540
Re: Omission of Stockholder Proposal

Ladies and Gentlemen;
The 4Student Loan Corporation® (the "Company") has received a letier dated November 30, 1998 from
* Lincluden Management Ltd., presenting a proposal for inclusion in the Company's 1999 proxy materials. Pursuant to
Ruie 14a-8(j) under the Securities Exchange Act of 1934 (the "Exchange Act"), the Company hereby notifies the
Commission that the Company intends to omit the proposal from the 1999 proxy materials. By copy of this letter, we

are informing the proponent of the Company's intention. There are submitted with this letter five additional copies of
this letter and its enclosures. | »

t
The proposal calls for the ACompany’s® board of directors to engage an investment banking firm "to explore all
alternatives to enhance the value of the Company" and to present a pian to shareholders within a specified time. We
believe that the proposal may be omitted pursuant to Rule 14a-8(i)(7) under the Exchange Act, because it relates to the
Company’s ordinary business operations. In addition, the proposal and its supporting statement are vague, inaccurate
and misleading and therefore may be omitted pursuant to Rule 14a-8(i}(3) under the Exchange Act. '

Moreover, we believe that the proposal need not be included because it is not bona ﬁdg".-; the proponent has been
advised that the holder of 80% of the #Company's® outstanding shares will not support the proposal, and the
proposal therefore has no chance of being adopted.

Ordinary business operations Read together with its supporting statement, the proposal appears to focus on the
relationship between the stockholders’ equity of the Company® and its total assets. We believe that the

1ttp://business.cch.com/primesrc/bin/highwire.dl1‘?U=azir22&MH=2OO&QBE=N&R-;;R=Y&ATH=... 1/3/2006
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management of the Company's capital-including such decisions as how much of the Company's earnings should
be retained to support potential growth, whether to increase or decrease assets, and how much cash to distribute to
shareholders through dividends or share repurchases—is a fundamental aspect of the Company's ordinary business.
Likewise, whether to retain an outside advisor with respect to these matters, and what any such advisor's qualifications
should be, are ordinary business decisions,

In other recent instances when shareholder proposals have advocated retention of an investment banking firm for
similar purposes, the Staff has concurred that the proposals may be omitted because they.refated in part to non-
extraordinary transactions. See The Reader's Digest Association, Inc. (August 18, 1998); BankAmerica 4Corp.%»
(February 10, 1997). In spite of the allusion in the proposal to a sale or merger of the Company, the proposat appears
to deal primarily with everyday management matters and should be excludible for that reason.

Vague, inaccurate and misleading. The proposal would require the <Company's®™ board of directors, with the
assistance of an investment banking firm, to "explore all alternatives to6 enhance the value of the Company”. This
phrase is susceptible of a wide variety of interpretations. Taken literally ("explore aff alternatives”), it would not be
possible to carry out, if it means simply "make the stock price go up," it is not a reasonable mandate; if it means "seek
the maximum return for shareholders,” then it merely describes the goal of any conscientious management, including
the Company's. If the proposal were adopted, the Company's board of directors would have no objective means of
determining whether it had been implemented. In that respect the proposal is so vague and ambiguous that
shareholders voting on the proposal would not be able to ascertain what action or measures the Company would be
required to take if the proposal were approved. As such, it may be omitted, see, e.g., The Dial Corporation {January

-27, 1998), Exxon Corporation (January 29, 1992). )

The proposal's supporting statement includes a number of assertions that are either inaccurate or deprived of the
necessary context. For instance, the proponent's use of the term "profitability” as synonymous with "return on equity” is
not consistent with ordinary usage, and leads to such misleading statements as the characterization of lower returns on
the €Company's® average equity, during periods when both profits and equity have actually increased, as "declining
profitability”. The proponent's use of accounting statistics purporting to show trends in the Company's performance,
without any discussion of the accounting conventions (such as how equity is computed) or business trends {such as
significant changes in the terms of federal student loans, which make up almost alt of the Company's assets) behind
the statistics, is an inherently misleading and inaccurate presentation. Especially confusing is the proponent's use of
ratios (such as "return on average equity") without presenting either the numerator or the denominator. We believe that,
just as the Commission's rules would prohibit an issuer of securities from describing its results in such an inchoate
manner, so the supporting statement fails to comply with those rules. i

Proposal is not bona fide. We have advised the proponent (by letter dated December 28, 1998) that the
“Company's? 80% shareholider, Citibank (New York State), wilt not support the proposal and that it stands no
chance of being adopted at the Company's annual meeting Therefore, the proposal is moot, and is no more
appropriate for inclusion in the Company’s proxy statement than a proposal which cannot be implemented or has
already been carried out (see Rules 14a-8(i)(6) and (10) under the Exchange Act). We believe that the Commission's
rules regarding shareholder proposals cover only those matters that could, if supported by énough other shareholders,
be approved at the meeting to which the proxy statement relates. By contrast, this proposal has already been rejected,
and we believe it may be omitted for that reason. ‘

For the foregoing reasons, the €Company® respectfully requests the Staff's confirmation that it will not recommend
to the Commission any enforcement action if the Company omits the proposal from its 1999 proxy materials.
|
Sincerely yours, 'I

David Smith
[APPENDIX]
Lincluden’s Shareholder Resolution for 4Student Loan Corporation®™

Shareholder Proposal:
Tt

ot = o T e e RS T T TR Fodn L T P T it N “"_f""'i-t?ai':.&C:z.:r_—_,':s_}m JITIREY TR W

Resolved, that the shareholders of €Student Loan Corporation® recommend that the board of directors engage
the services of a nationally recognized investment banking firm, with which it or its parent Citigroup has minimal current
investment banking involvement, to explore all alternatives to enhance the value of the Company, including, but not
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|
limited to the possible sale or merger of the Company, or premium tender offer share repurchases of the stock of
he Company, and to present to the shareholders within three months of the scheduled 1999 Annual Meeting a plan for

aximizing shareholder value. ! s |

p
{

Supporting Statement:

In December 1992, Citicorp spun off 20% of the 4Company® at a time when Citicorp dreatly needed capital and
the environment for federal student lending programs was highly uncertain. The Company was taken public with an
equity to assets ratio of 3.1%, a level that presumably was appropriate to support its existing loan portfolio as well as
future growth. ‘ )

ey P
e AR T Ty oy

The 4Company'sP shareholders have experienced a trend of declining profitability, reduced returns on equity,
inefficient capital allocation with the buildup in the equity to assets ratio, and repeated failure to meet stated return
~objectives. |

_’ 1) Declining Earnings Growth Rates (Year over year change-earnings exclude floor income and extraordinary
iterns}) S N Y
] i a3 q P i s & i T el o s w e L o L eire e e
I el e 3 Mﬁmammmﬁmtm}r&,ﬁmmugmﬁhw e i
it
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92-44 0%
93--12.2

94--18.3 | :
95--25.9
96-6.3

97---2.2 !
98--7.3% (three quarters) %
2} Declining Profitability Return on Average Equity ;
92-Infinite-No equity recognized as wholly owned subsidiary of Citicorp i
93--24.0% ' . . i
94--21.4 ‘ i
95-21.4 i
96--19.5 R i
97-16.2 (
98--15.8 (three quarters) )
3) Increasing Equity to Assets Ratio 1
92--2.9% y
93--4.5

94-46
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95--4.7

96—-5.1

97--5.1

98--5.2 (end of third quarter)

4} Failure to meet Return on Equity Targets

In October 1996, the Company 'l.declared) a return on equity objective of 18 to 20% that it has since failed to
achieve. Its major public competitor SLM Holdings has a ROE exceeding 70%. We believe that the target of 18-20% is

well below industry norms. _ ‘

A company <with® public shareholders should be responsive to them and seek to méet its declared profitability
objectives. These objectives should meet or exceed industry standards.

IF YOU AGREE, please mark your proxy FOR this resolution.
[LETTER OF INQUIRY 2}

January 27, 1999

BY FEDERAL EXPRESS

Office of the General Counsel

Division of Corporate Finance

Securities and Exchange Commission

450 Fifth Street, N.W.

lWashington, D.C. 20540

Re: The Student dLoan Corporation

Ladies™ and Gentlemen: : )

This firm represents Lincluden Management Limited ("Lincluden”) with respect to a shareholder proposal {the
"Proposal”) it has submitted for inclusion in the upcoming proxy statement of The Student Loan Corporation
("Student Loan” orP the "Company”). | write in response to the January 14, 1999, letter of David Smith, {the "Smith
Letter”), seeking to omit the proposal from the Company's upcoming proxy statement (the "Proxy Statement”).

i

The Proposal states that: i

Resolved, that the shareholders of Student MlLoan Corporation recommend® that the board of directors engage
the services of a nationally recognized investment banking firm, with which it or its parent Citigroup has minimal current
investment banking involvement, to explore all alternatives to enhance the value of the Company, including, but not
fimited to, the possible merger of the Company, or premium tender offer share repurchases of the stock of the
Company, and to present to the shareholders within three months of the scheduled 1998' Annual Meeting a plan for
maximizing shareholder value. ”

The Smith Letter advances the following three separate arguments for excluding the Proposal from the Proxy
Statement: (i) the Proposal is not bona fide because it has no chance of succeeding; (i) the Proposal relates to the
ordinary business operations of Student “dLoan; and® (jii) the Proposal is vague, inaccurate and misleading. Each of
these contentions lack merit and cannot serve as the basis for excluding the Proposal from the Proxy Statement.

;Jtlp:I/business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=... 1/3/2006
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One of the primary purposes of requiring the dissemination of a proxy statement is to encourage communications

among shareholders. See, e.g., Amaigamated Clothing & Textile Workers Union v. Wal-Mart Stores, 54 F.3d 69, 72 (2d

Cir. 1995) {citing Roosevelt v. E. I. Du Pont de Nemours & Co., 958 F.2d 416, 421-22 (D.C. Cir. 1992)). There is no
rule promulgated by the Securities and Exchange Commission’ ("SEC" or the "Commissicn”) which allows for the
exclusion of shareholder proposals even where the futility of its submission has been firmly established. Indeed, Rule
14a-8(c)(12) specifically provides that a shareholder proposal previously rejected by a company's shareholders®™
must be included in future proxy statements if it received as little as little as three percent of the votes cast at the
previous meeting. See Rule 14a-8(c)(12)(i). Also, even where a proposal has been rejected during three prior
shareholder meetings, so long as it received at least 10% of the shareholder votes, if resubmitted, it must be included
in the next proxy statement. See Rule 14a-8(c)(12)(iii).

Therefore, that Citibank, the owner of 80% of the Company's dstock,™ purportedly opposes the Proposal is

irrelevant. 1 So long as the Proposal otherwise meets the requirements of Rule 14a-8, Student Loan is required to
include it in the Proxy Statement. The expected success (or lack thereof) of a shareholder proposal is simply not a

prerequisite to its inclusion in a proxy statement or to the vindication of the principles underlying shareholder proposals.

What the Smith Letter really seeks to do is to turn the proxy solicitation process on its head. !f its reasoning is
adopted, public companies, din® contravention of the policies contained in Rule 14a-8(c) will be able to exclude
future minority shareholder proposals based upon polling a few select large shareholders. This approach conflicts with
both the theory underlying SEC rules governing shareholder proposals in proxy statements and the specific rules
promulgated by the SEC on the issue. Therefore, the Smith Letter's arguments on this pomt lack merit and must be
rejected.
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The contentlon of the Smith Letter that the proposal may be excluded from the Proxy Statement on the grounds that
it refatesstorthetordinary;business;operations.of. the“Company;%ﬂtrih,:SImNarlyr Iackmgumment-;%Jhe Rrop6sal-is well *
within the framework of similar proposals w ysals which the SEC has’ compelied corporate managements to include in proxy
statements. Thus, the SEC recently refused to allow an issuer to omit the following shareholder proposal from a proxy

' statement;

Resolved: That the shareholders of Temple-Inland recommend that the board of d:rectgrs immediately engage the
services of a nationally recognized investment banker to explore all alternatives to enhance the value of the company,
<including,™ but not limited to, possible sale, merger, or other transaction for any or all assets of the company.

A SeeP Temple Infand, Inc., SEC No Action Letter, 1998 SEC No-Act. LEXIS 302 (Feb. 24, 1998).

This decision falls well within the mainstream of SEC decisions that precatory proposals recommending
extraordinary transactions are generally proper and permitted and, specifically, are not excludable as “ordinary

business" matters under Rule 14a-8(c)(7). See, e.g., Kidde Products, Inc., SEC No Action Letter, 1998 LEXIS 487 (Apr.
. 8, 1988) (proposal requesting board consideration of liquidation not excludable); Penn Virginia Corp., 4SECP» No

Action Letter, 1997 WL 83093 (Feb. 24, 1997) (recommendation to board to "initiate and complete...a sale, merger or
other restructuring of the company” not excludable); Portsmouth Bank Shares, Inc., SEC,No Action Letter, 1993 LEXIS
303 (Feb. 24, 1993) (proposal requesting company solicit bids for sale or merger or liquidation not excludable). In
addition, the SEC has declined to concur in the proposed exclusion of proposals recommending the study of
extraordinary transactions. See, e.q., Pan American World Airways, Inc., SEC No Action Letter, 1981 LEXIS 3040
(Feb. 10, 1981); SL Indus, Inc., SEC No Action Letter, 1997 WL 547388 (shareholder proposal mandating that the
board "consider the Company's strategic options, including a sate or spin-off..." not excludable); OHSL Financial

excluda ble)

Corp., SEC No Action Letter, 1995 WL 619907 (Oct. 20, 1995) {proposal suggesting the "board examine the
company's position for the potential gain in shareholder value through the sale or merger of the company” not

B A N T e T T

Indeed, a careful readmg of the Smith Letter reveals that it is not the language of the Proposal itself which is alleged
to be objectionable, rather it is the language in the supporting statement when "[r]ead together with its supporting
statement” that forms the basis for an objection. This approach, however, must fail. Rule ;14a-8(c)(7) only allows for the
exclusion if "the proposal deals with a matter relating to the conduct of the ordinary business operation of the
registrant.” (Emphasis added). Only proposals may be excluded on that basis. Supporting statements, in contrast, are
governed by 14a-8(b)(1} and there is no limitation on the language or representation made in a supporting statement.
This failure to limit the contents of a supporting statement when the language of a proposal is constrained seems to
represent a conscious choice in the drafting of the underlying rules and should be respected by the Commission in the
implementations of the rules. Accord Central Bank v. First Interstate Bank, 511 U.S. 164 (1994) (limiting liability under
Section 10(b) of the Exchange Act to the particular type of parties specifically identified in the language of the statute.)
This approach also makes logical sense because it is only the proposal, if implemented, which has any impact on the

1ttp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MPI=200&QBIE=N&RR=Y&ATH=... 1/3/2006
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Company.

4inP any event, only a strained reading of the supporting statement could allow a person to reasonably conclude
that it causes the Proposal to relate to ongoing business operations, as the Smith Letter contends. Instead, a fair
reading of the supporting statement together with the Proposa! essentially contends that steps should be taken to
maximize shareholder value in an extraordinary transaction as a result of the relatively poor results of the Company's

operations. Thus, the supporting statement merely gives the Proposal some context and does not intend to relate to
ordinary business operations of the Company. - !

<Finally,» 3 the Smith Letter contends that the Proposal should be omitted as being vague, inaccurate and
misleading pursuant to Rule 14a-8(c)(3). ¢ This argument has two sub-parts: first, that the use of the term "all
alternatives” is so vague as to be meaningless; and second, that the use of the terms "profitability” and the failure to
discuss accounting conventions which underlie the computation of various items contained in the supporting statement
makes the entire statement materially misleading. Each of these arguments lacks merit. -

i

As to the first sub-part of the Smith Letter's argument, it falls almost into the theater of the absurd. To the extent
shareholders or anyone eise have any trouble understanding what the term "all alternatives” means—and we doubt that
any such confusion exists in the real world—the use of specific defining terms such as "the possible sale or merger of
the Company, “éor® premium tender offer share repurchases of the stock of the Company" represent specific
examples of what type of alternatives the Proposal has in mind. L

We note that the language of the Proposal in this regard is identical in its use of the terin "all alternatives" as the one
in the Temple-Inland matter discussed above in which the Commission declined to exclude the proposal at issue from
the proxy statement. The same conclusion has been reached in similar proposals considered by the SEC. See, e.g.,

Hechinger Company, 4SECP No Action Letter, 1997 WL 129054 (Feb. 20, 1997), The Quaker Qats Co., SEC No
Action Letter, 1995 WL 767231 (Dec. 28, 1995).

. +

With respect to the second sub-part of the Smith Letter's argument, we ask that the Commission remember that the
rules governing the submission of supporting statements limit such statements to 500 words. See Rule 14a-8(b)(1). It is
doubtful that even a discussion of 5,000 words or more could satisfy the Smith Letter's sudden penchant for specificity
and therefore, is nothing more than a transparent effort to avoid the inclusion of any reasonably informative supporting
statement. In any event, the terms at issue are ones commonly understood by investors and the Company's
Ashareholders®™ do not have to be treated as though they are childlike in their simplicity. See, e.g., Pamnes v.

Gateway 2000, Inc., 122 F.3d 539, 547 (8™ Cir. 1997) (citing Hiltson Partners Lid. v. Adagle, Inc., 42 F.3d 204, 213 (4™
Cir. 1993)). : 5 '

Indeed, the public disclosures of both Student 4Loan and® Citibank routinely refer to such terms.in describing
corporate performance without inserting the relevant numerator, denominator and any other information which the
Smith Letter now disingenuously claims is necessary to a fair understanding of those terms. Thus, for example, an
October 17, 1996 press release issued by Student Loan refers to a "goal to achieve a return on equity of 18-20%."
Similarly, Citigroup (and its predecessor in interest, Citicorp), the ultimate parent entity of both Student Loan and
Citibank, routinely refers to and discusses such terms as “return on equity” in the 1997 annual report and in various
guarterly reports filed with the SEC and disseminated to the investing public. It is sheer hypocrisy for Student Loan,
given its past use of similar terms, to now claim that their use in the Proxy Statement would be materially misleading.

Therefore, for ali the reasons set forth above, the Smith Letter's objections to the Proposal lack merit. Accordingly,

we respecifully request that the commission decline to concur in the Company's #position® that the Proposal should
be excluded from the Proxy Statement.

If you have any questions or need additiona! information with regard to the matters discussed in this letter, please do
not hesitate to contact me at the number listed above ((212) 692-0555) or by writing to me'at the address listed above
or by faxing me any communications at (212) 557-6151.

Respectfully submitted,
Jeffrey S. Abraham

cc: Mr. David Smith
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Assistant Secretary
The Student 4Loan Corporation®
ANr. > Richar& Konrad
Lincluden Management Limited
(By fax and mail)
[STAFF REPLY LETTER]
March 18, 1999 |
Response of the Office of Chief Counsel

Division of Corporation 4Finance®

Re: The Student dLoan Corporation™ stk e

ek TR ' ﬁ',

“incoming ™ letter dated January 14, 1999 } t‘
&

The proposal recommends that the board retain an investment banking firm to explore all alternatives to enhance the
J value of Student 4l.oan Corporation, including® a sale, merger or premium tender offer share repurchases and
4 report to shareholders. : ' -

\ !

f"\,‘.‘-“"‘"’\‘;f‘.""’_“‘“

o

i We are unable to concur in your view that Student 4Loan Corporation may¥» exclude the proposal under rule 14a-
4 8(i{7). Accordingly, it is our view that Student Loan Corporation may not omit the proposal from its proxy materials in
2 reliance on rule 14a-8(i)(7).

-
g T N
TR g

We are unable to concur in your view that Student fLoan Corporation may exclude the entire proposal under rule
j 14a-8(i)(3). However, there appears to be some basis for your view that a portion of the supporting statement may be
+ false or misteading under rule 14a-9. In our view, the phrase "declining profitability" in the heading of the second table .
in the supporting statement may be omitted. Accordingly, we will not recommend enforcement action to the

i Commission if Student Loan Corporation omits only that portion of the supporting statement from its proxy materials 3
in reliance on rule 14a-8(i)(3). . F

Sincerely,

. J %
Theresa Regan \

' Attorney-Advisor

- TR e reA

— . . TR TR T T T
. ‘ YL L .

The Smith Letter fails to include any affidavit or other similar sworn statement sufficient to factually establish that Citibank

will vote against the Proposal. Therefore, this contention need not be given the weight of an established fact on the record
:urrently before the Commission.

The Smith Letter refers to a Rule 14a-8(i)(7) as supporting such exclusion. We have been uﬁabfe to locate any such rule
and believe that the Smith Letter intended to refer to Rule 14a-8(c){(7) ‘

YIn the Smith Letter it is actually the second argument but we have placed it as the final one for rebuttal in this letter and
‘herefore refer to it as the final contention. ' r

*Rule 14a-8(c)(3), in turn, incorporates the provisions of Rule 14a-9 of the Exchange Act prohibiting the dissemination of
ialse or misleading statements in connection with a proxy solicitation.
!
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JO-ACT, WSB File No. 030298036 , Temple-Inland Inc., (Feb. 24, 7"1998)

‘emple-Inland®™ Inc. ‘

'ublic Availability Date: February 24, 1998 i

VSB File No. 030298036

‘iche Locator No. 2866011

VSB Subject Category: 77

leferences: ' : i

iecurities Exchange Act of 1934, Section 14(a), Rule 14a-8 n
-=reeemmmeo-—m—-Washington Service Bureau Summary—--—-—----—-—---

..A shareholder proposal, which requests that this company's board of directors engage a nationally-recognized

westment banking firm to explore alternatives to enhance shareholder value, including a possible sale, merger or other
-ansaction for any or all assets of the company, may not be omitted from the company's proxy material under rule 14a-8
SH7). The staff particularly notes that the proposal, when read together with the supporting statement, appears to focus
n possible extraordinary business transactions, an interpretation that is consistent with the proponent's letter of January
6, 1998. The staff states that the proposal may not be omitted under either rule 14a-8(c){3) or 14a-8(c){4)." '

¥
ar
!

[LETTER OF INQUIRY 1] i
January 2, 1998 : ;
VIA ELECTRONIC MAIL AND ;
OVERNIGHT DELIVERY ' !
Office of the Chief Counsel i
Division of Corporation Finance ' v;
Securities and Exchange Commission '- f:'
450 Fifth Street, N.W. | : !
Washington, D.C. 20549 ) \

Re: Rule 14a-8-Shareholder Proposal Submitted by the William F.K. Monks Trust 1945 :1

3
i

Ladies and Gentlemen: ]
“ATemple-Inland™ Inc. (the "Company”} has received a proposal and supporting statement (the "Proposal") from
John P.M. Higgins as Trustee for the William F.K. Monks Trust 1945 (the "Proponent”) for inclusion in the proxy
statement and proxy for the Company's 1898 annual meeting of shareholders (the "1998 Proxy Materials"). For the
reasons set forth herein, the Company believes that it may properly omit the Proposal from the 1998 Proxy Materials
and respectiully requests that the Staff advise the Company that it will not recommend any'action to the Securities and
Exchange Commission (the "Commission”) if the Company omits the Proposal from the 191'98 Proxy Materials.

In accordance with the provisions of subsection (d) of Rule 14a-8 ("Rule 14a-8") under thé Securities Exchange Act
of 1934, as amended (the "Act"), | enclose for filing on behalf of the Company six copies of the following:
i
1. Letter dated November 14, 1997, from the Proponent to the Company, which sets forth the Proposal (Exhibit A).
i
b
2. Letter dated December 9, 1997, from the Proponent to the Company, which provides.documentary support for the
Proponent's claim of beneficial ownership of over $1000 worth of the common stock of the '‘Company (Exhibit B), and

' » i
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3. This letter, which constitutes the Company's statement of the reasons the Company believes it is proper to omit
the Proposal from the 1998 Proxy Materials. -

Pursuant to subsection {d) of Rule 14a-8, the Company is notifying the Proponent of its intention to omit the
Proposal from the 1998 Proxy Materials and its reasons therefor by sending a copy of thisnletter to the Proponent.

l. The Pfoposal

Iy ET et gt PR P
QT T h

Qi am

e e e i s R REARTR
- . : ) I TR A

mThe.E!\gppsalrstates, "That the shareholders of [the Company} recommend that the board of directors immediately
engage the services of a nationally recognized investment banker to explore all alternatives to enhance the value of th
{Clompany, including, but not limited to, possible sale, merger, or other transaction for any or all assets of the {C]
ompany.” i
pany R T i R A AR T D P YRS AN I N T R e

II.AGrounds for Omission of the Proposal

BN Tea 3

A. The Proposal is Contrary to the Proxy Rules and Regulations Prohibiling False and Misleading Statements

Subsection (c)(3) of Rule 14a-8 permits a registrant to omit a proposal if "the proposal or the supporting statement is
contrary to any of the Commission's proxy rules and regulations, including Rule 14a-9, which prohibits false or
misleading statements in proxy soliciting materiats.” The Company believes that the Proposal may be omitted under
Subsection (c}{3) because it is (1) vague and (2) the Supporting Statement makes improper allegations.

(1) The Proposal is Vague. The Staff has repeatedly recognized that a proposal may be omitted under subsection {c)
(3) of Rule 14a-8 if it is 50 inherently vague or indefinite that the shareholders voting upon the proposal would not be
able to determine with any reasonable certainty exactly what position or measures the corporation would be required to
take if the proposal was adopted. See U.S. Industries, Inc. SEC No-Action Letter, 1983 WL 30794 (Feb. 17, 1983),
Duquesne Light Co. SEC No-Action Letter, 1982 WL 29979 (Jan. 6, 1982); and Jos. Schiitz Brewing Co. SEC No-
Action Letter, 1977 WL 15079 (Mar. 21, 1977). Such proposals are viewed by the Staff as misleading in that any action
ultimately taken to implement the proposals could be quite different from that envisioned by the shareholders at the
time they approved such proposal. See Duguesne at 4. :

The Proposal requests that the Board retain an investment banking firm "to enhance the value of the [Clompany.”
Not only is the phrase "enhance the value of the [Clompany” vague and indefinite, but the Proponent then sets forth
alternative methods to achieve the vague result desired including "other transaction[s].” Each of the alternatives
presented (and the ulimate result of the Proposal is not limited to those alternatives) have vastly different
consequences to both the Company and the individual shareholders, including tax and cash flow consequences. The
Proposal, therefore, is vague in that any action ultimately recommended by an investment banking firm, if the Proposal
were implemented, could very well be quite different from that envisioned by the shareholders who may vote in favor of
the Proposal. ‘
f

Additional evidence of the vague nature of the Proposal can be found by comparing the text of the proposal section
with its supporting statement. The actual proposal section appears to contemplate an infinite array of transactions
involving any or all assets of the Company. The supporting statement, however, focuses only on a transaction involving
either the timberlands of the Company or the financial services subsidiaries of the Company. It is not clear, therefore, if
the Proposal is seeking a transaction involving the Company in its entirety, the timberlands of the Company, or the
financial services subsidiaries of the Company. The consequences to the shareholders of the Company of transactions
at the extremes of these positions could vary dramatically. Under these circumstances, the shareholders would not be
able to determine with any reasonable certainty exactly what position or measures the Company would be required to
take if the Proposal was adopted. ;

(2) The Supporting Statement Makes Alfegations Without Factual Foundation. Note (b) to Rule 14a-9 provides the
following examples of the types of statements that may be misleading within the meaning of the Rule: "Material which
directly or indirectly impugns character, integrity or personal reputation, or directly or indirectly makes charges
concerning improper, illegal or immorat conduct or associations, without factual foundation.” Without factual
substantiation, the supporting statement charges that the directors of the Company somehow lack independence
because it "has three directors named 'Temple.” The supporting statement further suggests that the directors of the
Company lack the "independence, expertise, and focus” to carry out their fiduciary duty of care. These statements
clearly call into question the conduct, character and integrity of the entire Board of Directors and management without
factual foundation. The Proponent should know by reading the past proxy materials filed by the Company that while two
of the directors are related, there is no familial relationship among any other directors, including the third director
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named Temple. Further, none of the directors named Temple are officers or employees of the Company, nor are
they holders of more than five percent of the outstanding stock of the Company. Accordingly, these directors qualify as
independent directors under the criteria of the New York Stock Exchange. This statement is clearly intended to mistead
the readers of the supporting statement through insinuations that lack any factual foundation.

The supporting statement also asserts that certain tax consequences could be achieved in a spin off of the financial
services subsidiary of the Company. In making these assertions, the Proponent does not give a factual foundation for
the assumptions it makes. It is evident that the Proponent is not certain in these assertions since it prefaces this remark
with the phrase "[ijt seems likely.” Further, it is not clear if the Proponent is alleging that such a spin-off would be tax-
free to the Company or to the shareholders. The Company is very concerned that the shareholders of the Company
could be mislead into believing that any transaction carried out in furtherance of passage of the Proposal may have
certain tax aspects, either to the Company or the shareholders themselves, that are not possible.

The supporting statement is further filled with sweeping generalizations as reasons to support the Proposal. Such
phrases as "escalated encrmously,” "far exceeding,” “restructuring trend," "appetite for alternative investment
strategies,” "significant consolidation,” and "risen dramatically” are all designed to prejudice the reader. Such writing is
without factual foundation and is incapable of quantification. Rule 14a-8 protects shareholders from such
generalizations and insupportable claims by requiring statements to have a factual foundation.

3

The Company, therefore, believes that the Proposal may be properly omitted from the 1998 Proxy Materials in

reliance on subsection (c)(3) of Rule 14a-8 because the Proposal is vague and makes allegations without factual
foundation. 0

B. The Froposal is Designed to Confer a Personal Benefit i

Subsection (c)(4) of Rule 14a-8 states that a Proposal may be omitted from proxy materials of the registrant if it "is
designed to result in a benefit to the proponent or to further a personal interest, which benefit or interest is not shared
with the other security holders at farge.” The Proponent is affiliated with LENS, Inc. ("LENS"). Mr. John P.M. Higgins is
the chief investment officer and portfolio manager for LENS and Mr. William F.K. Monks, whose trust is the Proponent,
is a brother of Robert A.G. Monks, a principle of LENS. LENS is an investment fund that maintains promotional
materials on the World Wide Web (URL:http://www.lens-inc.com). In its 1995 annual repoit included in those
promotional materials, LENS states that, "During the latter part of the year, we began to market the fund to outside
investors and continue with the sales effort." Later in the 1995 annual report, LENS states-that it has "made initial
investments in several new companies, in anticipation of raising additionat capital.” It is clear from these statements
that LENS is interested in marketing itself and raising capital. In addition, LENS now identifies the Company on its Web
site as one of its "Focus Companies.” The Proponent wants to use the 1998 Proxy Materials as an additional
advertising medium to raise capital for LENS. By announcing that the Company is one of its "Focus Companies" and
using the 1998 Proxy Materials to further advertise that fact, the Proponent hopes to generate investments in LENS. Its

capital raising efforts are clearly designed to confer a benefit on it that is not shared by the other shareholders of the
Company. i

The Company, therefore, believes that the Proposal may be properly omitted from the 1998 Proxy Materials in
reliance on subsection (c)(4) of Rule 14a-8 because the Proposal is designed to confer a benefit on affiliates of the
Proponent that would not be shared with the other security holders at large.

C. The Proposal is Directed at the Company’s Ordinary Business Operations

Subsection (c)(7) of Rule 14a-8 permits the ohission of a proposal that "deals with a matter relating to the conduct |
of the ordinary business operations of the registrant.” The Staff has taken the position that proposals relating to the

determination and implementation of a company's business strategies are matters relating to the conduct of the

company's ordinary business operations. |

When proposals similar to the Proposal have been presented to the Staff, two distinct lines of reasoning have
emerged. In one line of no-action letters, the Staff has allowed proposals to be omitted from proxy materials when the
proposal merely makes a general reference to enhancing shareholder values or does not call for a particular
transaction. These proposals are considered to relate to ordinary business operations in the employment and

supervision of outside investment counsel. Examples of these proposats that the Staff has permitted to be omitted from
proxy materials are as follows: -

The Shareholders urge the Board of Directors of the Company to take steps necessary[:‘to initiate a program the
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objective of which is to maximize shareholder values. Such program should require, as.a first step, that the directors
engage the services of a qualified investment banker to evaluate whether the current market quotations accurately
reflect the true value of the company and to propose a course of action based upon its ﬁngings....

Novametrix Medical Systems, Inc. SEC No-Action Letter, 1996 WL 316806 {June 12, 1996);
i

RESOLVED, that the Board of Directors retain an investment banking firm as its financial advisor to explore
alternatives for maximizing the value of the Company's shares including (a) restructure by separating into two separate
companies, Bel Fuse-U.S. and Bel Fuse-Far East, (b) sell or develop valuable Hong Kong real estate, (c) close the
CAC Microcircuits subsidiary, (d) utilize existing excess cash and borrowing power to purchase stock or to declare a
special dividend, and (e) contact potential purchasers of the Company's assets or shares."

Bel Fuse, inc. SEC No-Action Letter, 1991 WL 178727 (Apr. 24, 1991);

That management be required to effect a plan of restructuring for The Statesman Group, Inc. so as to maximize
shareholder value, under the guidance of the outside directors of the company, with the assistance of recognized
investment bankers...., - : ! '

The Statesman Group, Inc. SEC No-Action Letter, 1990 WL 286279 (Mar. 22, 1980);

As a shareholder, [ propose that an investment banker be hired for the purpose of evaluating Integrated Circuits and
making recommendations necessary to maximize shareholder value. |

Integrated Circuits Inc., SEC No-Action Letter, 1988 WL 235340 (Dec. 27, 1988).

The same reasoning that supports the omission of these proposals was also recently followed in Tremont Comp.,
SEC No-Action Letter, 1997 W1 80567 (Feb. 25, 1987). The proposal in Tremont requested "a plan to narrow the gap
that exists between the value of Tremont shares and the value of its underlying assets....” The Tremont situation
provides a useful analogy. The text of the proposal contemplated a wide universe of transactions while the supporting
statement focused on only a couple of transactions. The Staff recognized that the proposal could involve a wide range
of alternatives, including non-extraordinary transactions that may enhance shareholder value. The Proposal is similarly
related to the conduct of the ordinary business operations of the Company. )

In the other line of reasoning, the Staff has taken the position that the sale of the company or a line of business is an
extraordinary event. Therefore, shareholder proposals making reference in the actual text of the proposal to a specific
transaction or requesting only the sale of the entire business may not be omitted from the subject company's proxy
materiais. In these instances, the Staff has considered such proposals to relate to decisions concerning extraordinary
corporate transactions rather than ordinary business operations. Examples of proposals that make reference to these
types of specific transactions and, accordingly, have not been omitted from proxy materials are as follows:

RESOLVED that shareholders ask management to take steps to accomplish a separation of the Corporation's
tobacco business from all its non-tobacco businesses by January 1, 1997,

Eastman Chemical Co. SEC No-Action Letter, 1996 WL 82809 (Feb. 26, 1996) (emphas"is added);

Whereas MSB Bancorp secretly rebuffed a tax free offer of $35 per share for all MSB stock made by HUBCO, Inc.
on September 7, 1995 and a similar offer of $25 per share made on October 26, 1995 and whereas there is no
evidence that the bank's growth strategy will enhance shareholder value within any reasonable period of time, and
because the directors have not used qualified independent investment bankers to give written guidance for their
decisions, it is hereby proposed that this corporation adopt the following resolutions: RESOLVED that this corporation
engage a qualified investment banking firm to explore alternatives for maximizing shareholder value including but not -
limited to the sale of the institution in a tax free exchange of stock to another financial institution and the
Corporation shall promptly make the results of these investment banking efforts available to all the shareholders of
MSB Bancorp.

MSB Bancorp, Inc. SEC No-Action Letter, 1996 WL 73690 (Feb. 20, 1996) (emphasis added);

RESOLVED: That the shareholders of The Quaker Oats Company recommend that the Board of Directors
immediately retain a nationally prominent investment banking firm to explore all alternatives to enhance the value of the
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. J

Company including, but not limited to, a plan to separate the Foods and Beverages Businesses into two

I

separate and independent publicly owned corporations, or possible sale to or merger with another corporation.
i

The Quaker Oats Co. SEC No-Action Letter, 1695 WL 767231 {Dec. 28, 1995) (emphasis added);

i

That the Board of Directors undertake a current independent investment banking study ito determine the value of

Sears, Roebuck and Company if its financial services divisions were divested, and that.the results of this study be
reported to all shareholders for whatever action seems appropriate. A

!
|
t

Sears, Roebuck & Co. SEC No-Action Letter, 1992 WL 55821 {(Mar. 16,1992) (emphasis added).

The most recent no-action letter in this area must also be mentioned. In The Topps Co., SEC No-Action Letter, 1997
WL 152195 (Apr. 2, 1997), the Staff was unable to concur with the registrant that a proposal very similar to the
Proposal could be excluded on the grounds that the proposat concerned the ordinary business operations of the
registrant. This determination, however, was made involving an entirely different legal analysis than advanced in the

other letters cited above. In its request for no-action advice, the only position advanced by the registrant was that the
proposal was a criticism of management. '

The Company believes that the Proposal falls clearly within the line of reasoning expressed by the proposals set
forth in Novametrix, Bel Fuse, Inc., The Statesman Group, Inc., Integrated Circuits Inc., and Tremont regarding the
hiring of an investment banker to "maximize stockholder value,” which the Staff viewed as relating to "ordinary business
operations." The Proposal is not one that requires a specific extraordinary corporate transaction such as the "prompt
sale of the company” or the separation of a line of business. The actual text of the Proposal alone makes no reference
to any specific transaction or type of transaction. It is only in the supporting statement that-any specific transaction is
mentioned. Without the supporting statement, the Proposal appears to contemplate an unlimited universe of possible
transactions, which is why the Company also believes the Proposal is vague.

Therefore, the Company sees no basis for distinguishing between the foregoing proposals calling for the hiring of an

- investment banking firm to assist and advise a board of directors to maximize stockholder value and the instant
Proposal requiring the Board of Directors to engage an investment banking firm to "exploré all alternatives to enhance
the value of the [Clompany." In each case, the proposals relate to the ordinary business operations of the subject
company and not to any specific extraordinary transaction. The board of directors and the management of the
Company regularly review and decide among various corporate strategies to enhance shareholder value and make
determinations as to when professional assistance is needed in carrying out those strategies. There is no more basic
and ordinary function of the directors than attempting to enhance shareholder values. The Company believes that the
Proponent merely disagrees with the exercise of the business judgment of the directors and officers of the Company
and desires to use the 1998 Proxy Materials as a cost free vehicle to voice its disagreement.

The Company, therefore, believes that the Proposal may be properly omitted from the 1998 Proxy Materials in

reliance on subsection (c)(7) of Rule 14a-8 as involving the ordinary business operations of the Company in exercising
its business judgment in the best way to enhance shareholder value. '

'

. Conclusion
The Company respectfully requests that the Staff advise the Company that it will not recommend any action to the -

Commission if the Company omits the Proposal from the 1998 Proxy Materials based upon its interpretation of
subsections (¢)(3), (c)(4), and (c}(7) of Rule 14a-8. '

3

; In addition to the enclosures detailed at the beginning of this request, the Company has included an extra copy of
| this letter and would appreciate that copy being date stamped and returned to me in the pre-addressed stamped

| envelope provided. Copies of the no-actions letters cited in this request are also provided for your convenience.,
| .
|
|

If you should have any questions or comments regarding this matter, please do not hesitate to contacf me.

}

Very truly yours. '

M. Richard Wamer g
H
Enclosures ‘

ttp://business.cch.com/primesrcfbin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=... 1/3/2006




JO-ACT, WSB File No. 030298036 , Temple-Inland Inc., (Feb. 24, 1998) Page 6 of 18

[APPENDIX]

Exhibit A
November 14, 1997
Mr. Clifford J. Grum
Chief Executive Officer !
ATemple-Inland,® inc.
303 S. Temple Drive
Diboll, TX 75941
M. Richard Warner, Esq.

Secretary

303 S. Temple Drive '

|
“Temple-Inland,™ Inc. .
Diboll, TX 75941 ‘ L

Dear Mr. Grum and Mr. Warner,
. ‘ i
I am the beneficial owner, as Trustee of the William F.K. Monks Trust 1945, of 400 shares of the commen stock of
ATemple-Inland™ Inc., Of the total shares owned, 350 shares have been owned for more than one year. As such, |

am submitting the enclosed shareholder resolution for inclusion in the company's proxy for the 1998 annual meeting. If
you have any questions or require documentation of this holding, please let me know.

| Sincerely,
John P.M. Higgins

Trustee, William F.K. Monks Trust 1945 .,
45 EXCHANGE STREET PORTLAND, MAINE 04101 TELEPHONE 207 775 2354 FACSIMILE 207 7
L ERES I ST R 50 Baaen : R

S g

75 4289

Resolved: That the shareholders of “4Temple-Inland®™ recommend that the board of directors immediately engage
the services of a nationally recognized investment banker to explore all alternatives to enhance the value of the
company, including, but not limited to, possible sale, merger, or other transaction for any or all assets of the company.

Supporting statement;

A company that goes to the public markets for capital must be competitive for that capital. This company's
perfcrmance has been disappointing, trailing the S&P 500, the S&P Paper and Forest, and the S&P Savings & Loan
averages over the last five years. One hundred dollars invested in “ATemple-Intand® five years ago would be worth

$127, but it would be worth $247 if invested in the S&P 500 Index, $161 if invested in the paper and forest index, and
$380 if invested in the savings and loan index. ¥

The company, which has three directors named “Temple”, needs an independent review to help them determine

whether the paper company should continue to be combined with either the substantial timbér assets or with the
financial services group. -

:ttp://business.cch.com/primesrcfbin/highwire.dIl?U=a2ir22&MH=200&QBE=N&RR4"-Y&ATH=... 1/3/2006
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‘ . il ’
Timber asset values have escalated enormously during the last decade, in many cases far exceeding the stated
balance sheet values. The paper industry as a whole is in the midst of a restructuring trend, encompassing asset

PATERE

rationalizations and consolidation. And the investing public has shown an appetite for alternative investment strategies
resulting in the creation of forest management partnerships. However, Temple's timber values are currently lost in the
price of its stock. We believe that the company should sericusly consider monetizing the timber assets.
i
This is also a good time to review the validity of holding the financial services subsidiarigs. The savings and loan
industry has been undergoing a significant consolidation, and valuation multiples have risen dramatically. It seems

likely that the financial services group could be spun off to “ATemple-Inland® shareholders tax free. We believe that
this group would provide a higher value to shareholders on a stand-alone basis. I

P P,

At this important transitional time for the company, it is crucial that the board have the ir{dependence, expertise, and
1 focus required to ensure that the right questions are raised. :

4
If other shareholders believe, as we do, that the value of the underlying assets of this company are not reflected in

the stock price, then the board and the management have not met their obligation to prove{‘ that they can add value, l‘

The board and management can best add value now by obtaining an independent valuation of the assets and of their
value if sold. : : . : l '

—

e ' [LETTER OF INQUIRY 2]

RN P B

January 16, 19§8
Office of the Chief Counsel ' r
Division of Corporation Finance !
Securities and Exchange Commission | | | {
450 Fifth Street, N.W.
Washingion, D.C. 20549 l

Ladies and Gentlermen: J
o !

We write in response to respond to the January 2, 1998 letter to you from M. Richard Warner, Vice President,
General Counsel and Secretary of “ATemple-Intand, P Inc. (the "Company"), concerning the proposal to be voted on
by the Company's shareholders and a Supporting statement (the "Proposal") submitted to the Company by me, as

Trustee for the William F. K. Monks Trust 1945 (the "Proponent™), for inclusion in the proxy 'statement and proxy for the
Company's 1998 annual meeting of shareholders {the 1998 Proxy Materials"}. k

SN
In its letter to you, the Company requests that the Staff advise the Company that it will not recommend any action to

the Securities and Exchange Commission (the “"Commission”) if the Company omits the Proposal from its 1998 Proxy
Materials. '

For the reasons set forth below, the Proposal is proper for inclusion in the 1998 Proxy Méterials and the Company's

arguments that inclusion is not required under subsections (c)(3), (c)(4) and (c)(7) of Rule 14a-8 are without factual or
legal basis and are contrary to prior Staff interpretations, [

The Proposal reads: . :

4 f

i
- Resolved: That the shareholders of 4Temple-Intand® recommend that the board of diréctors immediately éngage

the services of a nationally recognized investment banker to explore all alternatives to enhance the value of the

company, including, butnot limited to, possible sale, merger, or other transaction for any or all assets of the company.

. ‘ 1
Subsection (c)(7) ‘

This pregatory. proposalclearly;implicates:hiring:an:investment:ban ker:forthelspecificipurpose of identifying.an

PR A Y
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I

applopiate;extraordinary, transaction which the Company,could.pursue. Consequently, the Proposal is proper for
inclusion in the 1998 Proxy Materials notwithstanding the Company's efforts to misconstrue it so as avoid the Staff's
long-standing position that precatory proposals recommending extraordinary transactions are, generally, proper and
permitted and, specifically, are not excludable as "ordinary business” matters under Rule 14a-8(c)(7). See, e.g., Kiddie
Products, inc., SEC No-Action Letter, 1988 LEXIS 487 (Apr. 8, 1988) (proposal requesting board censideration of
liguidation not excludable), Penn Virginia Corporation, SEC No-Action Letter, 1987 WL 83093 (February 24, 1997)
(recommendation to board to “initiate and complete ... a sale, merger or other restructuring of the company” not
excludable); Portsmouth Bank Shares, Inc., SEC No-Action Letter, 1993 LEXIS 303 (Feb. 24, 1993) (proposal
requesting company solicit for bids for sale or merger or liquidate not excludable); Weldotron Corporation, SEC No-
Action Letter, 1991 LEXIS 736 (May 23, 1991) (proposal requesting company solicit offers for purchase or merger not '
excludable). \

In addition, the Staff has declined to concur in the exclusion of proposals recommending the study of single
articulated extraordinary transaction or an array of extraordinary transactions. See, e.g., Pan American World Airways,
Inc., SEC No-Action Letter, 1981 LEXIS 3040 (Feb. 10, 1981); Fluor Corporation, SEC No-Action Letter, 1981 LEXIS
2839 (Jan. 7, 1981}, SL Industries, Inc., SEC No-Action Letter, 1997 WL 547388 {shareholder proposal mandating that
the company's board "consider the Company's strategic options, including a sale or spinoff..." not excludable); OHSL
Financial Corporation, SEC No-Action Letter 1995 WL 619907 (Oct. 20, 1995) (proposal suggesting the board
"examine the company's position for the potential gain in shareholder value through the sale or merger of the company”
not excludable}. .

The Company asserts that the Proposal should be omitted on the grounds that it “relate[s] to ordinary business
operations in the employment and supervision of outside investment counsel" and cites Novametrix Medical Systems,
Inc., SEC No-Action Letter, 1996 WL 316806 (June 12, 1996), and Integrated Circuits Inc.! SEC No-Action Letter 1988
WL 235340 (Dec. 27, 1988), for support. However, Novametrix and Integrated are distinguishable from the Proposal at
hand, inasmuch as both proposals suggested merely that the board engage an investment banker to assess the
company's value and develop any course of action to enhance the company's value as recommended by the bankers;
by not indicating that any major or extraordinary action be taken by the Company the proposal to "assess and
recommend"” was considered so vague only that it might address only the company's "ordinary business" activities. In
contrast, the Proposal asks for the engagement of investment bankers for the purpose of effectuating an extraordinary
transaction. '

All the precedents the Company references in support of its subsection {(c)(7) argument involved proposals which
implicated ordinary business operations such as a nonspecific "restructuring” (Bel Fuse, Inc., SEC No-Action Letter,
1991 WL 178727 (Apr. 24, 1991}, The Statesman Group, Inc., SEC No-Action Letter, 1990 WL 286279 {Mar. 22,
1990)) or a mere "plan” to align the company's underlying assets and share value (Tremont Corp., SEC No-Action
Letter, 1997 WL 80567 (Feb. 25, 1997), without contemplating any extraordinary transaction. These examples are not
instructive with respect to the Proposal, as the Proposal does not suggest “ordinary course" restructuring or planning
activities but, rather, an extraordinary transaction such as a sale or merger. All the other precedents cited by the
Company are consistent with the inclusion of the Proposal in the 1998 Proxy Materials, as’ they supported inclusion of
proposals requesting a study of a variety of extraordinary transactions, as also discussed below with respect to the
alleged vagueness of the Proposal.

i

Subsection (c)(3) "

The Company also asserts that the Proposal's articulation of possible transactions is "vague” and therefore may
properly be excluded as misleading under subsection (c)(3) of Rule 14a-8. This reasoning flies in the face of numerous
recent Staff letters, including two cited and misconstrued by the Company. The Company first cites Quaker Oats,
where the shareholder proposal read:

"Resolved: That the shareholders of the Quaker Oats Company recommend that the Board of Directors immediately
retain a nationally prominent investment banking firm to explore all alternatives to enhance the value of the Company,
including, but not limited to, a plan to separate the Foods and Beverages Business into two separate and independent
publicly owned corporations or possible sale to or merger with another corporation.”

The Quaker Oats Co., SEC No-Action Letter, 1995 WL 767231 (Dec. 28, 1995).

By focusing on only the value enhancement goal of the Proposal, the Company attempts to side-step the fact that
- the Proposal urges that the Company retain an investment banker to identify an extraordinary transaction in the only
way feasible under the circumstances, by identifying a list of possible transactions, without excluding other alternatives
-- an approach that the Staff has recognized is permissible. In fact, the Proposal is parallel to and uses almost the

http://business.cch.com/primesrc/bin‘highwire. dl1?U=azir22 & MH=200& QBE=N&RR=Y&ATH=...  1/3/2006




JO-ACT, WSB File No. 030298036 , Temple-Inland Inc., (Feb. 24, 1998) | Page 9 0f 18

:I
exact same language as the proposat permitted by the staff in Quaker Oats. Both the Quaker Qats proposal and the
Proponent's Proposal begin by recommending the hiring of an investment banker; both specify that the banker would
be hired to "explore all alternatives to enhance the value of the Company,” and both then set forth, in seriatim, a list of

possible extraordinary transactions. Y

Similarly, in its citation of MSB Bancorp. inc., SEC No-Action Letter, 1996 WL 73690 (Feb. 20, 1996), and The
Topps Company, SEC No-Action Letter, 1997 WL 152195 (Apr. 2, 1997), the Company attempts to draw attention
away from the fact that each of these stockholder proposals suggests one or more extraordinary transactions, while
further qualifying the proposal to the effect that the ultimate transaction suggested to be undertaken by the company
"not [be] limited to" the alternative or alternatives advanced.

In a similar vein, we note that the Company fails to cite the Staffs March 1997 Hechfngér no-action letter, in which
the Staff again opined that a proposal strikingly simifar to the Proponent's - one which listed two non-specific
extraordinary transactions among other possibilities — could not properly be excluded. That proposal read:

“The Board of Directors of the Company is requested to promptly retain a nationally rec'ognized investment banking
firm in order to evaluate actions which could increase shareholder value, including but not limited to evaluation of a
negotiated sale of all or substantially all of the Company's assets.”

Hechinger Company, SEC No-Action Letter, 1997 WL 129054 (February 20, 1997). In iis letter the Staff rejected
Hechinger Company’s argument that this proposal was false and misleading because it was vague and indefinite, and
therefore excludable under Rule 14a-8(c)(3).

Obviously, one purpose of seeking to have an investment banker analyze the alternative extraordinary transactions
available to the Company is to have the potentially different consequences of the transactions on shareholder value
identified. This hardly makes a proposal to such effect - i.e., to have the study done — vague.

J

We further note that, not only is the Hechinger language substantially similar to that of the Proposal, but Hechinger is
much more recent than the decade-old Staff letters concerning vagueness and exclusion under subsection (c)(3) that
the Company cites: U.S. Industries, inc., SEC No-Action Letter, 1983 WL 30794 (Feb. 17,,1983); Duquensne Light Co.,
SEC No-Action Letter, 1982 WL 29979 (Jun. 6 1982); and Jos. Schiitz Brewing Co., SEC No-Action Letter, 1977 WL
15079 (Mar. 21, 1977). :

The Company also argues that the entire Proposal and supporting statement should be omitted under subsection {c)
(3) of Rule 14a-8 because the "supporting statement makes improper allegations.” Contrary to the Company's
argument, the supporting statement does not implicate "conduct, character, and integrity of the entire Board of
Directors and management without factual foundation.” The supporting statement merely comments in a truthful
manner on the composition of the Company’s board of directors. The Company in its responding statement will, of
course, have the opportunity of advising shareholders of any information on the board's composition it considers
relevant. In addition, while the Company apparently objects to the Proponent's view that "independence, expertise, and
focus [are] required to ensure that the right questions are raised” by the Company's directors, we find it hard to see
how this statement can be misleading, as these qualities are almost universally recognized as important to good
corporate governance. See Report of the NACD Blue Ribbon Commission on Director Professionalism (Nov. 1996) at
9-12. Nevertheless, in its responding statement the Company will have the opportunity to pursue whatever arguments
about director independence it chooses to advance.

Subsection (c)(4) /

The Company also argues that the Proposal is not proper for inclusion because it is calculated to benefit the
‘Proponent by attracting new investors. The Company utterly fails to show any way in which the receipt by the
Company's board of directors of an independent investment banking analysis of the Company's alternatives for pursing
an extraordinary transaction would benefit the Proponent any more or differently than any other shareholder. The _
Company argues only that submitting a successful proposal may enhance the Proponent's investment returns and also
benefit its investment manager by that success. Were this argument sound, it would essentially preclude all institutional
shareholders and all shareholders who seek professional investment advice from ever sponsoring a Rule 14a-8
proposal. This result runs contrary to the very core of the rule-affording the opportunity of access to a company's proxy
statement to the owners of public companies in order to facilitate shareholder communication with directors-and would
discriminate among shareholders based on their organizational form, a treatment no where approved in Rule 14a-8 or

the securities laws in general. 'L
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For the reasons set forth above, we believe that the Company's reasoning is flawed and the Proposal is proper for
inclusion in the Company's 1998 Proxy Materials. We therefore respectfully request that the Staff decline to concur with
the Company's position that the Proposal should be excluded under subsections {cK3), (c}4) and (c)(7) of Rule 14a-8.

If you have any question or need any additional information with regard to the foregoing, please contact the
undersigned at (207) 775-2354.

i
Very truly yours,
John P.M. Higgins
Trustee, William F.K. Monks Trust 1945
cc: M. Richard Warner
| [LETTER OF INQUIRY 3] '
Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works
1997 WL 152195 (S.E.C))
(Cite as: 1997 WL 152195 (S.E.C.))
(SEC No-Action Letter)
*1 The Topps Company, Inc.
Publicly Available April 2, 1997 - !
LETTER TO SEC
February 28, 1997
Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, NW,
Washington, D.C. 20549
Re: Topps, Inc. Shareholder Proposal Submitted
by Mr. Kenneth Steiner

Ladies and Genttemen:

Pursuant to and in accordance with Rule 14a-8 of the Securities and Exchange Commission (the "Commission™),
promulgated pursuant to the Securities Exchange Act of 1934, as amended (the "Exchange Act"), filed herewith on
behalf of Topps, Inc., a Delaware corporation ("Topps"), are (i) six copies of the letter received on October 23, 1996,
from Mr. Kenneth Steiner, setting forth the text of a resolution and a related supporting statement (the resolution and
related supporting statement are hereinafter referred to as the "Proposal"} and (i) six copies of this letter stating Topps’
intention to omit the Proposal from its proxy statement and form of proxy refating to the 1997 Annual Meeting of Topps
stockholders (the "Topps Proxy Materials"). Set forth below is our statement of reasons refating to our belief that the
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Proposal may be properly omitted from the Topps Proxy Materials. For your convenience, we have also enclosed
copies of the authorities referred to herein. .

Pursuant to Rule 14a-8, by copy of this letter we are advising the prdponent directly that Topps intends to omit the
Proposal from the Topps Proxy Materials.

I. Background and Summary

On October 23, 1996, Topps received a letter from Mr. Steiner requesting that Topps include the Proposal in the
Topps Proxy Materials. The Proposal states as follows:

"Sale or Merger of Company !

Resolved: that the shareholders of the Company recommend and deem it desirable and in their best interest that the
board of directors immediately engage the services of a nationally recognized investment banker to explore all
alternatives to enhance the value of the Company. These alternative (sic) should include, but not be limited to, the
possible sale, merger or other transaction involving the Company.

&

Supporting Statement .y
In support of the above resolution, the proponent believes that in view of the unacceptable performance of the
Company over the past five years, the deplorable stock price, and in my opinion, ineffective management, the board of

directors should take immediate action to engage the services of an investment banker to explore alt alternatives to
enhance the value of the Company.

I am a co-founder of the Investors Rights Association of America and it is my opinion that the value of the Company
can be enhanced if the above resolution is carried out and the shareholders would at long last be able to salvage
meaningful monetary rewards for their patience and long suffering.

Nell Minow, a highly acclaimed corporate governance specialist, and principal of the LENS F und, which specializes
in increasing the value of under-performing companies, has stated: '
I
*2 'Companies can only justify asking investors to take the risk of investing in equities by delivering a competitive
rate of return on the invested capital. When a company's management and board cannot meet that goal, they owe it to

their investors to submit themselves to an independent evaluation by an outside firm, to insure that all options are
objectively evaluated. |

If a company's performance lags over a sustained period, it is time for the shareholders to send a message of no
confidence to the board, reminding them that they have to hold management — and themséives — to a higher standard.'

| URGE YOUR SUPPORT. VOTE FOR THIS RESOLUTION."
!
. !
We believe the Proposal may be properly excluded under Rule 14a-8(c)(8) because the supporting statement's
attacks on directors standing for reelection improperly relate to an election to office. In addition, the Proposal is

excludable under Rule 14a-8(c)(7) because the supporting statement's criticism of management improperly refates to
the conduct of the ordinary business operations of Topps. ; .

Il. The Proposal May Be Excluded Pursuant to Rule 14a-8(c)(8)

Rule 14a-8(c)(8) provides for exclusions of proposals that relate to an election to office. The staff of the Commission
(the "Staff') has consistently determined that proposals that question the business judgment, competence and service
of a company’s directors may be omitted because they relate to the election to office. Great Atlantic & Pacific Tea
Company, Inc. (March 8, 1996) (proposal to censure Chief Executive Officer who was up for reelection at the upcoming
shareholders meeting excludable), UAL Corporation (January 18, 1991) (proposal calling for no-confidence vote
excludable); Time Warner tnc. (March 23, 1990) (proposal to censure board of directors excludable); American
Telephone and Telegraph Co. (January 28, 1983) (proposal! calling for no-confidence vote against management and

directors excludable); Time Incorporated (February 15, 1974) {proposal to censure board of directors and management
excludable). .

'
|
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At its 1987 Annual Meeting, Topps will have two directors up for reelection: Mr. Arthur T, Shorin, its Chairman and
Chief Executive Officer, and Mr. Wm. Brian Little, an outside director. Messrs. Shorin and Little have been directors of
Topps or its predecessor since 1964 and 1984, respectively, and Mr. Shorin has served as Chairman and CEO since
1980. Thus Mr. Steiner’s supporting statement, which criticizes Topps' "unacceptable performance ... over the past five
years” encompasses the performance of Messrs. Shorin and Little, both of whom stand for reelection as directors in
1897. Such criticism of two directors standing for reelection may be omitted under Rule 14a-8(c)(8) because it
improperly relates to an election to office. Similarly, the supporting statement's denunciation of Topps' management as
"ineffective” questions Mr. Shorin's competence and business judgment and may also be excluded pursuant to Rule
14a-8(c)(8).-In addition, the quoted material from Ms. Nell Minow, when taken in the context of the rest of the Proposal,
is in effect calling on shareholders to hold a vote of no-confidence against the Board of Directors, which is clearly
excludable under Rule 14a-8(c}(8). Finally, the supporting statement's citation of "the deplorable stock price” and
promise that "the shareholders would at long last be able to salvage meaningful monetary rewards for their patience
and long suffering” constitute attacks on Mr. Shorin and the Board of Directors and thus are excludable. In essence, all
of these aforementioned passages, which question the competence and abilities of Messrs. Shorin and Little, may be

] N

lll. The Proposal May Be Excluded Pursuant to Rule 14a-8(c)(7) )

*3 The Proposal is excludable under Rule 14a-8{c)(7) because the supporting statement deals with a matter relating
to the conduct of the ordinary business operations of Topps. The Staff has held that criticism of management relates to
the conduct of ordinary business operations and thus may be excluded under Rule 14a-8(c)(7). See UAL Corp. (March
15, 1990) (proposal calling for the censure and resignation of ChiefExecutive Officer excludable). Significant portions of
the supporting statement criticize Mr. Shorin's abilities as Chief Executive Officer. Topps' management is called
"ineffective,” Mr. Shorin's tenure as CEOQ is said to have caused shareholders "long suffering,” and the quoted material
from Ms. Minow is used to say that the management has done a poor job. This criticism of Mr. Shorin as CEQ is the
purview of the Board of Directors, is not an appropriate matter for a shareholder proposal, and is therefore excludable
under Rule 14a-8(c)(7).

|
k]
i

V. Conclusicn

The Proposal is excludable under Rules 14a-8(c)(8) and (7} because the supporting statement improperly relates to
an election to office and the conduct of the ordinary business operations of Topps, respectively. in addition, there is a
strong policy reason for allowing Topps to omit the Proposal. In essence, Mr. Steiner is attempting to use an otherwise
proper resolution to bootstrap an impermissible attack on Topps' Board of Directors and management. If the
Commission denies Topps its requested relief, proponents will be able to evade both the letter and spint of Rule 14a-8
by grouping a permissible resolution with an impermissible supporting statement.

Therefore, on the basis of the reasons set forth above, we respectfully request that you (j::oncur in our opinion that the
Proposal may be properly omitted from the Topps Proxy Materials and request your confirmation that the Staff will not
recommend that the Commission take enforcement action if Topps omits the Proposal from the Topps Proxy Materials.
If the Staff disagrees, then, alternatively, Mr. Steiner should be required to modify his Proposal so that the supporting
statement no longer violates Rules 14a-8(c)(7) and (8). If you have any questions or would like additional information,
please call the undersigned collect at (212) 376-0639. '

Please acknowledge receipt of this letter and its enclosures by stamping the receipt copy of this letter and returning
it to our messenger who has been instructed to wait.

Very truly yours, '
i

Warren E. Friss

Deputy General Counsel

THE TOPPS COMPANY, INC.
1 Whitehall Street

New York NY 10004-2109 : !
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Telephene: (212) 376-0300
[APPENDIX]
ENCLOSURE
October 20, 1996
Mr. Leon J. Gutmann
Assistant Treasurer |
The Topps Company, Inc.
One Whitehall Street
New York, NY 10004 . ‘
6ear Mr. Gutmann;

Enclosed is a shareholder resolution and supporting statement for inclusion in the company's proxy statement and
presentation at The Topps Company, Inc.'s 1997 annual shareholder's meeting. ‘

*4 In accordance with Securities and Exchange Commission regulations under rule 14a-8, | have owned shares of
'the company stock with a market value of at least $1,000 continuously for the preceding year and | intend to maintain
such ownership through the date of the following annual shareholders’ meeting. '

If you would like to discuss this proposal, or intend to object to the resolution's entry in the 1997 proxy statement,
please contact me at the above address. :

1

Sincerely,

. Kenneth Steiner | ‘j
ENCLOSURE

Sale or Merger of Company

. Resolved: that the shareholders of the Company recommend and deem it desirable and in their best interest that the
board of directors immediately engage the services of a nationally recognized investment banker to explore all
alternatives to enhance the value of the Company. These alternative should include, but not be limited to, the possible
sale, merger or other transaction involving the Company.

Supporting Statement ]
In support of the above resolution, the proponent believes that in view of the unacceptabie performance of the
Company over the past five years, the deplorable stock price, and in my opinion, ineffective management, the board of

directors should take immediate action to engage the services of an investment banker to explore all alternatives to
enhance the value of the Company ‘

I am a co-founder of the Investors Rights Association of America and it is my opinion that the value of the Company
can be enhanced if the above resolution is carried out and the shareholders would at long last be able to salvage
meaningful monetary rewards for their patience and long suffering. '

Nell Minow, a highly acclaimed corporate governance specialist, and principal of the LENS Fund, which specializes
in increasing the value of under-performing companies, has stated: 5
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“Companies can only justify asking investors to take the risk of investing in equities by delivering a competitive rate
of return on the invested capital. When a company's management and board cannot meet-that goal, they owe it to their
investors to submit themselves to an independent evaluation by an outside firm, to insure that all options are objectively
evaluated.

-

4
If a company!s performance lags over a sustained period, it is time for the shareholders to send a message of no
confidence to the board, reminding them that they have to hold management — and themselves — to a higher
standard.”

I URGE YOUR SUPPORT. VOTE FOR THIS RESOLUTION
ENCLOSURE
DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDERS PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters arising under Rule 14a-8
{17 CFR 240.14a-8], as with other matters under the proxy rules, is to aid those who must comply with the rule by -
offering informal advice and suggestions and to determine, initially, whether or not it may be appropriate in a particular
matter to recommend enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division's staff considers the information furnished to it by the Company in support of its intention to exclude
the proposals from the Company's proxy material, as well as any information furnished by.the proponent or the
proponent's representative. .

*5 Although Rule 14a-8(d) does not specifically provide for any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the statutes administered
by the Commission, including argument as to whether or not activities proposed to be takén would be violative of the
statute or rule involved. The receipt by the staff of such information, however, should not be construed as changing the
staff's informal procedures and proxy review into a formal or adversary procedure. !

It is important to note that the staff's and Commissions no-action responses to rule 14a-8(d) submissions reflect only
informal views. The determinations reached in these no-action letters do not and cannot adjudicate the merits of a
company's position with respect to the proposal. Only a court such as a U.S. District Court can decide whether a
company is obligated to include shareholder proposals in its proxy material. Accordingly, a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any-shareholder of a
company, from pursuing any rights he or she may have against the company in court, should the management omit the
proposal from the company's proxy matenial. The Commission staffs role in the shareholder process is explained
further in this statement of the Division's Informal Procedures for Shareholder Proposals.

'
SEC LETTER

1934 Act /s — / Rule 14A-8

April 2, 1997 ' ]

Publicly Available April 2, 1997 .

Re: The Topps Company, Inc. (the "Company™)

Incoming letter dated February 28, 1997 "

The proposal recommends that the board immediately engage a nationally-recognized Investment banker to explore
all alternatives to enhance the value of the Company including, but not limited to, a sale of merger.

The Division is unable to concur in your view that the proposal may be omitted from the Company's proxy materials
in reliance on rule 14a-8(c)(7), as a matter relating to the conduct of the Company's ordinary business operations.
Accordingly, the Division is unable to conclude that rule 14a-8(c)(7) may be relied upon as a basis to omit the proposal
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from the Company's proxy materials.

The Division is unable to concur in your view that the proposal may be omitted from the Company's proxy materiais
in reliance on rule 14a-8(c)(8) as relating to an election of office. Accordingly, the Division’is unable to conclude that
rule 14a-8(c)(8) may be relied upon as a basis to omit the proposal from the Company's proxy materials.

Sincerely,

Amy M. Trombly

Attorney Advisor

Securities and Exchange Commission (S.E.C.)
1987 WL 152195 (S.E.C))

END OF DOCUMENT

November 12, 1997

Mr. Richard M. Warner

Vice President/General Counsel/Secretary
“ATemple Inland® Inc.

Drawer "N"

Diboll TX 75941

Re: Confirmation of Qwnership

Dear Sirs: .

Let this letter serve as official notice that The Northern Trust Company, with offices at 50 South LaSalle Street,
Chicago, IL, holds as of November 10, 1997 in its account at the Depository Trust Company (DTC), New York, at least
372,839 shares of Temple Inland®™ Inc Common Stock, cusip number 879868107, These shares are registered in a
DTC nominee name, either CEDE & CO. or KRAY & CO. 4

t

As of the same date, 147,839 of said shares were recorded on the books of The Northern Trust Company in the
account of Ram Trust Services with offices at 45 Exchange Street, Portland ME, 04101. The Northern Trust Company,

as custodian for Ram Trust Services, has assigned all authority, shareholder privileges and entitlement to Ram Trust
Services who may, in turn, do the same,

And, as of the same date, 225,000 of said shares were recorded on the books of The Northern Trust Company in the
account of Atlantic Bank, N.A. with offices at 511 Congress Street, 1st floor, Portland ME, 04101. The Northern Trust

Company, as custodian for Atlantic Bank, N.A., has assigned all authority, shareholder privileges and entitiement to
Atlantic Bank who may, in turn, do the same. .

Sincerely,
Daniel J. Pedersen
Second Vice President

'Senior Account Administrator

.1ttp://business.cch.com/primesrc/bin/highwire.dlI?U=azir22&MH=200&QBE=N&RR_=Y&ATH=... 1/3/2006



10-ACT, WSB File No. 030298036 , Temple-Inland Inc., (Feb. 24, 1998)

The Northern Trust Company
312-630-1565

November 13, 1997

CONFIRMATION OF OWNERSHIP LETTER

Mr. Richard M Warner

Vice President/General Counsel/Secretary
<4Temple Inland™ Inc

Drawer "N"

Diboll, TX 75941

Dear Mr. Warner:

This will confirm that the records of The Depository Trust Company ("DTC") indicate th
November 10, 1997 there were at least 372,839 shares of ATemple Inland®™ Inc., CUSIP number 879868 10 7 on
deposit in an account (#2669) maintained by Northern Trust Co. at DTC. :

Very truly yours,

Page 16 of 18

i

at at the close of business

it
f
i

A Limited Purpose Trust Company and Member, Federal Reserve System

Exhibit B

December 9, 1997

Mr. Clifford J. Grum

Chief Executive Officer
<ATemple-lnland,®™ Inc.

303 S. Temple Drive

Diboll, TX 75941

Mr. Richard Warner, Esq.
Vice Pr-esidentheneral Counsel/Secretary
ATemple-Inland,™ Inc.

303 S. Temple Drive

Diboll, TX 75941

Re: Confirmation of Ownership

Dear Messrs. Grum and Warner:

'1ttp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=... 1/3/2006
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This fetter is to verify that, as of November 14, 1997, William F. K. Monks Trust 1945 is the beneficial owner of 400
shares of Temple-Intand,®™ inc. common stock held by or at Ram Trust Services, Inc. as custodian.

These shares are recorded on the books of Ra
1945 Ram Trust Services, Inc. assigns all authori
William F. K. Monks Trust 1945,

m Trust Services, Inc. in the accounts of William F. K. Monks Trust
ty, shareholder privileges and entitiement to the Trustees of the

The William F. K. Monks Trust 1945 does intend to continue ownership of the common stock of the Company
through the date on which the 1998 Annual Meeting will be held.

Enclosed please find a copy of the trust agreement for the William F. K. Monks Trust 1945 giving John P. M.
Higgins, Trustee, authority to act on behalf of this trust

Please call me at 207-775-2354 if you have any questions. :

Sincerely,
Karen C. Lowell

Chief Operating Officer

Att. :

45 EXCHANGE STREET PORTLAND, MAINE 04101 TELEPHONE 207-775-2354 FACSIMILE 207-775-42889.

[STAFF REPLY LETTER]
February 24, 1998

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: 4Temple-Inland Inc. (the "Company") , L _ _
A LB R e D S R TR R T G R S R T

T YL

siter dated January 2, 1998

Incoming i

“~
The proposal requests that the board en
to enhance shareholder value, including a
Company.

gage a nationally-recognized investment banking firm to explore alternatives
possible sale, merger, or other transaction for any of all assets of the

The Division is unable to concur in your view that the proposal may be-omitted under rule 14a-8(c}(7). We note in
particular that the proposal, when read together with the supporting statement, appears to focus on possible
extraordinary business transactions, and this interpretation is consistent with the proponent's letter of January 16, 1998.
Accordingly, the Division does not believe that the proposal may be omitted in reliance on rule 14a-8(c)(7).

[ .
The Division is unable to concur in your view that the proposal may be omitted under either rule 14a-8(c){3) or rule

14a-8(c)(4). Accordingly, the Division does not believe that the proposal may be omitted in reliance on either of those
i rules. '

9 e e Sl = "f‘:‘: RS R TR R T -v
) F T ———
i Sincerely, Y :
Frank G. Zarb, Jr.
4
{ Special Counsel ”

N
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- 10-ACT, NAFT WSB File No. 040797002, Topps, Inc. , (Apr. 02, 1997)
| opps,? Inc. "

.ompany: 4Topps,™ Inc. '
‘ublic Availability Date: April 02, 419970 ‘:
 VSB File No. 040797002 ‘ - r[
| iche Locator No. 274286 :

VSB Subject Categories: 076, 077
‘ leference: - ' : '

Securities Exchange Act of 1934, Section 14(a), Rule 14a-8

|
|
‘ ' INQUIRY LETTER 1
‘ THE 4TOPPSP COMPANY, INC. 3
‘ ONE WHITEHALL STREET : ft
NEW YORK, NY 10004 3
TELEPHONE(212) 376-0639 i
‘ebruary 28, €41997» )

Mfice of the Chief Counsel
Jivision of Corporation Finance ' i
securities and Exchange Commission
150 Fifth Street, N.W. A {
NVashington, D.C. 20549 ‘ )

i

Re: dTopps,P Inc. Shareholder Proposal Submitted “
. : 1

by Mr. Kenneth Steiner : ’ ill

- -adies and Gentlemen: !

Pursuant to and in accordance with Rule 14a-8 of the Securities and Exchange Commis'"sion (the "Commission™),

f 4Topps,® Inc., a Delaware corporation (“Topps™), are (i) six copies of the letter received on October 23, 1996, from
#r. Kenneth Steiner, setting forth the text of a'resolution and a related supporting statement (the resolution and related

| supporting statement are hereinafter referred to as the "Proposal”} and (ii) six copies of this letter stating Topps' intention
o omit the Proposal from its proxy statement and form of proxy relating to the 19987 Annuat Meeting of Topps
stockholders {the "The Topps Proxy Materials"). Set forth below is our statement of reasons relating to our belief that the
| >roposal may be properly omitted from the Topps Proxy Materials. For your convenience, we have also enclosed copies
| >f the authorities referred to herein. ' §

| Pursuant to Rule 14a-8, by copy of this letter we are advising the proponent directly that Topps® intends to omit
he Proposal from the Topps Proxy Materials. !

. Background and Summary o f
b
| lttp://busineSs.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&R_!['1=Y& ATH=... 1/3/2006
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On October 23, 1996, 4Topps P received a letter from Mr. Steiner requesting that Topps include the Proposal in
1e Topps Proxy Materials. The Proposal states as follows: )

Sale or Merger of Company e .
vt e v - e - Modt o, WOEd B ARy, o ‘1;—.}_

ebn e

% that the shareholders of the Company recommend and deem it desirable and in the:r best mterest that the
board of directors immediately engage the services of a nationally recognized investment banker to explore all
alternatives to enhance the value of the Company. These alternative (sic) should include, but not be limited to, the
possible sale, rnerger or other transaction involving the Company.

B e i M A T R A T B W LA T S 4 £ SR s
J.

.upportmgStatement

In support of the above resolution, the proponent believes that in view of the unacceptable performance of the
Company over the past five years, the deplorable stock price, and in my opinion, ineffective management, the board of
directors should take immediate action to engage the services of an investment banker to explore ajl alternatives to
enhance the value of the Company. [

| am a co-founder of the Investors Rights Association of America and it is my opinion that the value of the Company
can be enhanced if the above resolution is carried out and the shareholders would at long last be able to salvage
meaningful monetary rewards for their patience and long suffering.

Nell Minow, a highly acclaimed corporate governance specialist, and principal of the LENS Fund, which specializes’in
increasing the value of under-performing companies, has stated:

‘Companies can only justify asking investors to take the risk of investing in equities by delivering a competitive rate of

return on the invested capital. When a company's management and board cannot meet that goal, they owe it to their

investors to submit themselves to an independent evaluation by an outside firm, to insure that all options are objectively
- evaluated. :

if a company's performance lags over a sustained period, it is time for the shareholders to send a message of no
confidence to the board, reminding them that they have to hold management - and themselves - to a higher standard.’

t

| URGE YOUR SUPPORT. VOTE FOR THIS RESOLUTION.”
}

We believe the Proposal may be properly excluded under Rule 14a-8(c)(8) because the supporting statement's
ittacks on directors standing for reelection improperly relate to an election to office. In addition, the Proposal is excludable
mnder Rule 14a-8(c)(7) because the supporting statement's criticism of management |mproperly relates to the conduct of
he ordinary business operations of 4Topps.»

I. The Proposal May Be Excluded Pursuant to Rufe 14a-8(c)(8)

Rule 14a-8(c)(8) provides for exclusions of proposals that relate to an election to office. The staff of the Commission
the "Staff') has consistently determined that proposals that question the business judgment, 'competence and service of a
sompany's directors may be omitted because they relate to the election to office. Great Atiantic & Pacific Tea Company,
nc. (March 8, 1996) (proposal to censure Chief Executive Officer who was up for reelection at the upcoming shareholders
neeting excludable) UAL Corporation (January 18, 1991) (proposal calling for no-confi dence vote excludable); Time
Namer Inc. (March 23, 19390) (proposal to censure board of directors excludable), American Telephone and Telegraph
Co. (January 28, 1983) (proposal calling for no-confidence vote against management and directors excludable); Time
ncorporated (February 15, 1974) (proposal to censure board of directors and management excludable).

Al its1997 Annual Meeting, €ToppsP will have two directors up for reelection: Mr. Arthur T. Shorin, its Chairman
and Chief Executive Officer, and Mr. Wm. Brian Little, and outside director. Messrs. Shorin and Little have been directers
>f Topps or its predecessor since 1964 and 1984, respectively, and Mr. Shorin has served as Chairman And CEO since
1980. Thus Mr. Steiner's supporting statement, which crilicizes Topps' "unacceptable performance . . . over the past five
years” encompasses the performance of Messrs. Shorin and Little, both of whom stand for reelection as directors in 1997,
Such criticism of two directors standing for reelection may be omitted under Rule 14a-8(c}(8) because it improperly relates
to an election to office. Similarly, the supporting statement’s denunciation of Topps' management as "ineffective”
juestions Mr. Shorin's competence and business judgment and may also be excluded pursuant to Rule 14a-8(c)(8). In
addition, the quoted material from Ms. Nell Minow, when taken in the context of the rest of the Proposal, is in effect calling

hltp:/fbusiness.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&R‘"R=Y&ATH=... 1/3/2006
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on shareholders to hold a vote of no-confidence against the Board of Directors, which is clearly excludable under
‘ule 14a-8(c)(8). Finally, the supporting statement's citation of "the deplorable stock price” and promise that "the
hareholders would at long last be able to salvage meaningful monetary rewards for their patience and long suffering"
onstitute attacks on Mr. Shorin and the Board of Directors and thus are excludable. In essence, all of these
forementioned passages, which question the competence and abilities of Messrs. Shorin and Little, may be excluded
nder Rule 14a-8(c)(8) because they relate to an election to office. ' '

t

Il. The Proposal May Be Excluded Pursuant to Rule 14a-8(c)(7) :

The Proposal is excludable under Rule 14a-8(c)(7) because the supporting statement deals with a matter relating to
1e conduct of the ordinary business operations of €Topps.® The Staff has held that criticism of management relates to
e conduct of ordinary business operations and thus may be excluded under Rule 14a-8(cX7). See WAL Corp. (March
5, 1990) (proposal calling for the censure and resignation of Chief Executive Officer excludable). Significant portions of
1e supporting statement criticize Mr. Shorin's abilities as Chief Executive Officer. Topps' management is called
ineffective,” Mr. Shorin's tenure as CEQ is said to have caused shareholders “long suffering,” and the quoted material
"om Ms. Minow is used to say that the management has done a poor job. This criticism of Mr. Shorin as CEO is the
wrview of the Board of Directors, is not an appropriate matter for a shareholder proposal, and is therefore excludable
inder Rule 14a-8(c)(7). '

V. Conclusion

The Proposal is excludable under Rules 14a-8(c)(8) and (7) because the supporting statement improperly relates to
In election to office and the conduct of the ordinary business operations of ATopps,» respectively. In addition, there is a .
trong policy reason for allowing Topps to omit the Proposal. In essence, Mr. Steiner is attempting to use an otherwise
roper resolution to bootstrap an impermissible attack on Topps' Board of Directors and management. If the Commission
lenies Topps its requested relief, proponents will be able to evade both the letter and spirit of Rule 14a-8 by grouping a
rermissible resolution with an impermissible supporting statement. !

Therefore, on the basis of the reasons set forth above, we respectfully request that you concur in our opinion that the
>roposal may be properly omitted from the 4Topps¥» Proxy Materials and request your confirmation that the Staff will not
ecommend that the Commission take enforcement action if Topps omits the Proposal from the Topps Proxy Materials. If
he Staff disagrees, then, alternatively, Mr. Steiner should be required to modify his Proposal so that the supporting
statement no longer violates Rules 14a-8(c}(7) and (8). If you have any questions or would like additional information,

Nease call the undersigned collect at (212) 376-0639.

Please acknowledge receipt of this fetter and its enclosures by stamping the receipt copy of this letter and returning

t to our messenger who has been instructed to wait. )
. i

lery truly yours, i

Narren E. Friss
Jeputy General Counsel

inclosures
3Y HAND DELIVERY

:c: Mr. Kenneth Steiner
INQUIRY LETTER 2
KENNETH STEINER
14 STONER AVENUE ;,

GREAT NECK, NY 11021

TELEPHONE(516) 482-5262

d
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Ictober 20, 1996 )

r. Leon J. Gutmann ,
.ssistant Treasurer I
'he 4Topps» Company, Inc. '
Ine Whitehall Street
lew York, NY 10004

Jear Mr. Gutmann:
i
‘Enclosed is a shareholder resolution and supporting statement for inclusion in the comp'any's proxy statement and
- resentation at The 4Topps®™ Company, Inc.'s 1997 annual shareholder's meeting. 1

h

. In accordance with Securities and Exchange Commission regulations under rule 14a-8, | have owned shares of the
- sompany stock with a market value of at least $1 ,000 continuously for the preceding year and lintend to maintain such
~ whnership through the date of the following annual shareholders’ meeting. :

t

tf you would like to discuss this proposal, or intend to object to the resolution's entry in tﬁe 41997® proxy statement
| lease contact me at the above address. '

sincerely, !
(ennéth Steiner B '
- Jate:10-20-96
:ncl's !'

3ale or Merger of Company |

|

I

‘ Resolved: that the shareholders of the Company recommend and deem it desirable and in their best interest that the
doard of directors immediately engage the services of a nationally recognized investment banker to explore all
alternatives to enhance the value of the Company. These alternative should include, but not be limited to, the possible
sale, merger or other transaction involving the Company :
i

Supporting Statement

| In support of the above resolution, the proponent believes that in view of the unacceptaéle performance of the
bompany over the past five years, the deplorable stock price, and in my opinion, ineffective management, the board of
Jirectors should take immediate action to engage the services of an investment banker to explore all alternatives to
2nhance the vaiue of the Company !

|

, ' 1 '
g I am a co-founder of the Investors Rights Association of America and it is my opinion that the value of the Company
can be enhanced if the above resolution is carried out and the shareholders would at long last be able to salvage-
eaningful monetary rewards for their patience and long suffering. i'
|
Neill Minow, a highly acclaimed corporate governance specialist, and principal of the LENS Fund, which specializes
n increasing the value of under-performing companies, has stated: fi

! i
‘ “Companies can only justify asking investors to take the risk of investing in equities by delivering a competitive rate of
return on the invested capital. When a company’s management and board cannot meet that goal, they owe it to their

investors fo submit themselves to an independent evaluation by an outside firm, to insure that all options are objectively
evaluated. ‘
!

| If a company's performance lags over a sustained period, it is time for the shareholders to l%end a message of no
confidence to the board, reminding them that they have to hold management - and themse‘{ves - to a higher standard.”

'URGE YOUR SUPPORT. VOTE FOR THIS RESOLUTION ‘
l

i
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STAFF REPLY LETTER

pril 2, 419970
'ESPONSE OF THE OFFICE OF CHIEF COUNSEL L -

"VISION OF CORPORATION FINANCE g B g e A LA TR A E NS R R 147 " I} W
G T A TR G G LA S AR AR ! _

te: Tﬁe ATopps®™ Company, Inc. (the "Company"”) 1
Incoming letter dated February 28, 41997 |

The proposal recommends that the board immediétely engage a nationally-recognized investment banker to explore
alternatives to enhance the value of the Company including, but not fimited to, a sale or merger.

The Division is unable to concur in your view that the proposal may be omitted from the Company's proxy materials
) reliance on rule 14a-8(c)(7), as a matter relating to the conduct of the Company's ordinary business operations.
iccordingly, the Division is unable to conclude that rule 14a-8(c)(7) may be relied upon as a basis to omit the proposal
'om the Company’s proxy materials. : ;

The Division is unable to concur in your view that the proposal may be omitted from the éompahy's proxy materials
V reliance on rule 14a-8(c)(8) as relating to an election of office. Accordingly, the Division is unable to conclude that rule
4a-8(c}(8) may be relied upon as a basis to omit the proposal from the Company's proxy materials.

i&
ﬂ

;"*a-/

Sincerely,
\my M. Trombly . . _ L; o N
AR R AR
Attorney Advisor gy SEREE I
Ry o
IR 5

i
ION: SFHO1 WSB#040797002 http:#/business.cch.com/inetwork&JA=LK&MNoSplash=Y &&LKQ=GUID% 3A2e3edb98-5705-3639-baak-
1177423c78KT=LA&TNOLFN=TRUE& SFH01 #6215 [SEC-ALNK | 1
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ISB Bancorp,” Inc. .

;ompany: AMSB Bancorp,? Inc. | !
ublic Availability Date: February 20, 419965
VSB File No. 022096018

iche Locator No. 2571F7 , '

VSB Subject Categories: 074, 077 K |
‘eference: . ':
Securities Exchange Act of 1934, Section 14(a), Rule 14a-8 S

) INQUIRY‘ LETTER 1

THACHER PROFFITT & WOOD f

TWO WORLD TRADE CENTER l

NEW YORK, NEW YORK 10048 i

TELEPHONE(212) 912-7400 }f

anuary 04, 419960
‘EDERAL EXPRESS

iecurities and Exchange Commission ¢
50 5th Street, N.W. }i
NVashington, D.C. 20549 d
\ttention: Office of Chief Counsel

Division of Corporation Finance

e: 4MSB Bancorp,™ Inc. ;
sommission File No. 0-20187 'il

Omission of Shareholder Proposal t[
.adies and Gentlemen: '
; -
We are writing on behalf of our client, AMSB Bancorp,®™ Inc., a Delaware corporation f‘("MSB"), with regard to a
shareholder proposal (the "Proposal”} in connection with the 1996 annual meeting of MSB stockholders. On November
17, 1995, MSB received a letter from Mr. Thomas Graham Kahn (the "Proponent”) submitting a proposal for inclusion in
VISB's proxy materials for its 1996 annual meeting. We hereby request confirmation that the Staff of the Division of
-orporation Finance of the Securities and Exchange Commission (the "Commission") will not recommend enforcement
iction if, in reliance on certain provisions of Rule 14a-8 of the Securities Exchange Act of 1934, as amended {the
‘Exchange Act”), MSB omits the Proposal from its 1996 proxy materials. Pursuant to Rule 14a-8(d) of the General Rules
ind Regulations of the Commission under the Exchange Act, MSB files herewith six copies of the Proposal. Further
:nclosed pursuant to Rule 14a-8(d) are six copies of this letter, which, to the extent that the reasons for the omission of
he Proposal discussed herein are based on matters of law, is our supporting opinion as MSB's counsel. By copy of this
etter and accompanying material, the Proponent is being notified, pursuant to Rule 14a-8(d);‘ of the MSB's intention to

‘ >mit the Proposal from MSB's 1996 proxy materials.

'1ttp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&Ri2=Y&ATH=... 1/3/2006
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The Proposal states:

Whereas AMSB Bancorp™ secretly rebuffed a tax free offer of $35 per share for all MSB stock made by HUBCO, Inc.
on September 7, 1995 and a similar offer of $25 per share made on October 26, 1985 and whereas there is no
evidence that the bank's growth strategy will enhance shareholder value within any reasonable perzod of tlme and :
because the directors have not used qualified independent investment bankers t:%ve‘wmte quidance for thelr i f*,

decisions sitjis: hereby:proposed.that th this corpogatlon adopt the foIIow:ng resolutions! RESOLVED that this corporation 1
engage’a qualified investment bankmg firm to- explore ore aliéfnatives formaximizing'shareholder value including but not
Himited to the sale of the institution in a tax free exchange of stock to another financial institution and the Corporation

\

{ shall promptly make the results of these mvestment bankmg efforts available to all the shareholders of MSB Bancorp.

— ’ > LR ' 2 Wmm,mm EEBT:W%W“‘H. m!‘mm
As set forth in more detail below, 4MSBII- proposes to exclude the Proposal from its 1996 proxy materials, because
. believes that the Proposal can be excluded under Rules 14a-8(c)(1), (3), (7) and (10).

. Exclusion under Rule 14a-8(c)(1)
"

Rule 14a-8(c)(1) provides that a registrant may exclude a proposal from its proxy materials if "the proposal is, under
he laws of the registrant's domicile, not a proper subject for action by security-holders." Pursuant to Section 141(a} of the
Jelaware General Corporation Law (the "DGCL"}, "the business and affairs of every Delaware corporation organized
inder this chapter shall be managed by or under the direction of a board of directors, except as may otherwise be
rovided under other provisions of the DGCL or in its certificate of incorporation.” Thus, in the:absence of a provision
eserving power to the stockholders in the certificate of incorporation or a provision of the DGCL directing or requiring that
tockholders take action, the directors, rather than the stockholders, manage the business and affairs of a Delaware
sorporation. !

The cenificate of incorporation of AMSBM contains no reservation by the stockholders of the power and duty to
nanage the business and affairs of MSB. Rather, pursuant to Article FIFTH of the certificate of incorporation of MSB, "the
yusiness and affairs of MSB shall be managed by or under the direction of the Board of Directors. |n addition to the
yowers and authority expressly conferred upon them by statute or the Cenrtificate of Incorporation or the Bylaws of the
Sorporation, the Directors are . . . empowered to exercise all such powers and do all such acts and things as may be
:xercised or done by the Corporation.” It is well settled in Delaware law that once the board of directors of a Delaware
sorporation becomes charged with managing the business and affairs of a corporation, it may not delegate the power and .
iuty to manage the business and affairs of the corporation to third parties, including stockholders. in this regard, see
.ehrman v. Cohen, 222 A.2d 800 (Del. 1966), wherein the Delaware Supreme Court stated, it is settied, of course, as a
jeneral principle, that directors may not delegate their duty to manage the corporate enterprise . . . . The delegation of
juty, if any, is made not by the directors but by stockholder action under Section 141(a), via the _certiﬁcate of
ncorporation.” /d. at 808, !

Section 141(a) of the DGCL reflects the fundamental principle of American corporate law that responsibility for the

- Management of a corporation's operations, property and affairs, including the policies by which such activities should be

- carried out, is exclusively vested in its board of directors (subject, of course, to the right of stockholders to elect directors

' and to vote on certain extraordinary corporate matters such as charter amendments and mergers). Moreover, pursuant to

| Section 211(b) of the DGCL, an annual meeting of stockholders is to be held for the purposes of electing the directors and
any other "proper business.“

AMSBPM believes that the Proposal is not a proper business matter for stockhelder action under Section 211(b) of
the DGCL. The sole purpose of the Proposal is to pressure the Board of Directors to put MSB up for sale. By requiring
MSB to hire another "qualified investment banking firm,"” the Proposal seeks to influence the Board of Directors in a way
that MSB believes would involve a derogation of the Board's fiduciary duties and an impermissible delegation of such
duties to the stockholders since the Board (not the stockholders) is charged with managing the business and affairs of

"MSB. Accordingly, the Proposal is in direct conflict with this principle.

Moreover, if AMSBM retains an investment banker as required by the Proposal, the Proposal requires that MSB
promptly make the resuits of such efforts available to all stockholders. This goes far beyond the legal disclosure
obligations of a public company. MSB has disclosed, and will continue to disclose, to its stockholders all material
information in accordance with its legal disclosure obligations. Requiring MSB to make these results public "promptly”
could, in certain instances, be inconsistent with MSB's disclosure obligations and misleading, Thus, the Proposal is
tantamount to requiring the stockholders to conduct the business affairs of MSB in violation of the DGCL and MSB's
disclosure obligations. Based upon the foregoing, MSB believes that the Proposal is not a proper subject for action by
- security-holders and is in violation of Rule 14a-8(c)(1).
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. Exclusion under Rule 14a-8{c)(3)

Rule 14a-8(c)(3) provides that a registrant may exclude a proposal from its proxy materials if the proposat or
upporting statement is contrary to the Commission's proxy rules, including Rule 14a-9, which prohibits false or
risleading statements in proxy soliciting materials. AMSBM believes that many parts of the ‘Proposal are false and/or
visleading.

4

The first phrase of the Proposal states "whereas AMSB BancorpP secretly rebuffed a tax free offer of $35 per
hare for alt MSB stock . . . ." The phrase "secretly rebuffed" is false and would be misteading to MSB's stockholders. The
rst conditional proposal from HUBCO, Inc. ("HUBCQ"} was received by MSEB on September 7, 1995, at which time MSB
/as negotiating a definitive agreement with First Nationwide Bank, a Federal Savings Bank ("First Nationwide"), for the
icquisition (the "Acquisition”) by MSB's subsidiary of certain First Nationwide branches, which agreement was entered
1to on September 29, 1995. On October 26, 1995, HUBCO delivered a second conditional proposal to MSB, which
roposal was conditioned on, among other things, MSB's cancellation of its proposed equity offering (the "Offering”). On
lovember 3, 1995, MSB publlcly announced that it had received these two conditional proposals from HUBCO and that
s Board had determined to pursue the Acquisition and the Offering rather than either of the two proposals.

In our opinion, AMSBP was under no legal obligation to disclose these two conditional proposals, and the phrase
secretly rebuffed" is both false and suggests that the MSB Board acted surreptitiously and improperly. In fact, like most
ither public companies, it is MSB's policy not to disclose preliminary business combination discussions, let alone the
eceipt of unsolicited conditionat proposals. Moreover, in deciding not to publicly disclose the HUBCO proposals until
dovember 3, 1995, the Board of Directors believed that disclosing the same before such time could actually be misleading
o its stockholders. Thus, MSB believes the phrase "secretly rebuffed” is misleading, because MSB did, in fact, disclose
hat it had not accepted the HUBCO proposals but waited to do so until, as a valid business purpose, it felt disclosure was
woper. : .

|

|

|

|

|

|

|

|

|

‘ Additionally, the phrase "tax free offer of $35 per share” in the first sentence of the Proposal is misleading in several
espects. First, the use of the word "offer” in several places throughout the Proposal is false and misleading. The
yoposals, both from HUBCO, were highly conditional proposals to negotiate a business combination with 4AMSB.» The
yoposals were conditioned upon (1) due diligence findings and (2) in the case of the October 26th proposal, the

| ancellation of M§B's planned Offering. There were no preliminary agreements made between HUBCO and MSB, such

| 1s confidentiality agreements or a letter of intent, nor were there any contracts signed (for the proposal) between the

‘ sorporations. The Board of Directors ‘of MSB believes that the conditional propesals from HUBCO were never solid offers
ut merely indications of interest or invitations to begin negotiations. Thus, MSB believes the term "offer” to be false and

. nisleading to its stockholders and investors in general. :

|

| In addition, the use of the term "tax free" is misleading. Although HUBCO proposed an exchange of its shares for
‘hose of dMSB,» and such an exchange would not be taxable at the time of the exchange, the stockholders would have
10 method of realizing on their investment but for a sale HUBCO's stock, which sale would be taxable at either the

|

|

|

ordinary or the capital gains tax rate. :

Also, the phrase "offer of $35 per share" is misleading, because it implies that the HUBCO proposal was for $35 in
zash, when, in fact, HUBCO's proposal was to exchange $35 worth of HUBCO stock. Moreover, since the proposal was
subject to due diligence, if negotiations had been initiated, it is possible that such figure may have been reduced upon the
completion of due diligence. In addition, the value of HUBCO stock after a transaction will fluctuate, and the conditional
>ffer may in time be worth more or less than "$35 per share.” Thus, AMSBP believes that the phrase "offer of $35 per
share,” particularly when coupled with the phrase "tax free,” is misleading. |

The phrase, "whereas there is no evidence that the bank’s growth strategy will enhance shareholder vailue within any
reasonable period of time, . . ." is false and misleading. AMSBM has publicly issued preliminary prospectuses dated
November 27 and December 7, 1995 and January 2, 1996 that indicate the belief of management of the Company that
the "growth strategy” referred o by the Proponent will be immediately accretive to earnings and earnings per share. Thus,
not only does management of MSB believe that this strategy will enhance stockholder value, but it has made available to
the public "evidence” of its belief.

. it
The phrases "because the directors have not used gualified independent investment bankers to give written
guidance for their decisions . . ." and "resolved that this corporation engage a qualified invesiment banking firm to explore
alternatives for maximizing shareholder value . . ." are clearly false. €MSBP engaged the firm of Bear, Stearns & Co. Inc.
("Bear, Stearns”), a qualified, nationally recognized, independent investment banking firm to provide financial advice in
connection with certain of its business decisions and to "explore” strategic alternatives for MSB's implementation of its
' business plan. Bear, Stearns has served as independent financial advisor o MSB for more than two years. In connection
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| with the Acquisition, Bear, Stearns rendered an opinion to the effect that, as of the date of the agreement with First
lationwide, the Acquisition was fair, from a financial point of view, to MSB's stockholders. |

In sum, as described above, the Proposal is in some instances false and several instances misleading. Thus, the
'roposal violates Rule 14a-8, which prohibits false or misleading statements in proxy soliciting materials. Accordingly, the
IMSBP believes the Proposal can properly be omitted from its 996 proxy materials pursuant to Rule 14a-8(c)(3), which
rovides that a registrant may exclude a proposal from its proxy materials if the proposal or supporting statement is
ontrary to the Commission's proxy rules. /

- Exclusion under Rule 14a-8(c}{(7)

Rule 14a-8(c)(7) provides that a proposal may be excluded from a registrant's proxy statement if it "deals with a
natter relating to the conduct of the ordinary business operations" of the registrant. The Staff has taken the position that
roposals relating to the determination and implementation of a company's business strategies are matters relating to the
onduct of the company's ordinary business. Ses, e.g., In Bel Fuse, inc., SEC No-Action Letter, 1991 WL 178727 {April
‘4, 1991) (proposal calling for the hiring of an investment banking firm to explore alternatives for maximizing stockholder
alue is excludable under Rule 14a-8(c)(7)); The Statesman Group, Inc., SEC No-Action Letter, 1990 WL 286279 (March
'2, 1990) (proposal relating to a restructuring of the company, so as to maximize shareholder value, with the assistance
f investment bankers, is excludable under Rule 14a-8{(c)(7)); Integrated Circuits Inc., SEC No-Action Letter, 1988 WL
135340 (December 27, 1988) (proposal relating to the engagement of an investment banker to make recommendations to
naximize shareholder value is excludable under Rule 14a-8(c)(7)). {

in other instances, the Staff has taken the position that the sale of the company or a line of business is an
:xtraordinary event, and, thus, shareholder proposals relating thereto may not be omitted from the subject company's
woxy materials. See, e.g., RJR Nabisco Holdings Corp., SEC No-Action Letter, 1995 WL 749658 (December 15, 1995)
proposal for management to take necessary steps to separate the company's tobacco business from its non-tobacco
wsiness), OHSL Financial Corp., SEC No-Action Letter, 1995 WL 619507 (October 20, 1995)|(proposal for directors to
xamine potential gain through a merger); Center Banks Inc. SEC No-Action Letter, 1992 WL 53480 (March 13, 1992)
proposal recommending that the board of directors take all necessary actions to maximize shareholder value by the
rompt sale of the Company to highest qualified bidder).

4MSBP believes that the Proposal at hand is clearly more similar to the proposals set forth in In Bel Fuse, Inc., The
Statesman Group, Inc and Integrated Circuits Inc. regarding the hiring of an investment banker to "maximize stockholder
alue” — which the Staff viewed as relating to "ordinary business operations” - than to the proposals requiring "prompt
;ale of the company” or the separation of a line of business. Therefore, MSB sees no basis for distinguishing between the
oregoing proposals calling for the hiring of an investment banking firm to assist and advise a board of directors to
naximize stockholder value and the instant Proposal requiring the Board of Directors to engage an investment banking
irm to "explore alternatives to maximize shareholder value including . . . the sale of the institution.” In each case, the
yoposals relate to the ordinary business operations of the subject company. MSB believes that the Proponent merely
fisagrees with the exercise of the MSB's business judgement, as evidenced by the fact that the Proponent already has
yought litigation challenging the rejection of the HUBCO proposal, the Offering and the Acquisition as a breach of the
3oard's fiduciary duties. Accordingly, MSB believes the Proposal may be properly omitted pursuant to Rule 14a-8{c)(7).

1. Exclusion under Rule 14a-8(c){(10)

Rule 14a-8(c){10) permits omission of a proposal if it "has been rendered moot.” The Staff has previously taken the
>osition that proposals to engage an investment banker are rendered moot by the engagement of an investment banker.
See, e.g., Health Insurance of Vermont, Inc., SEC No-Action Letter 1995 WL 82766 (February 28, 1995) (proposal for
ompany to hire an outside firm to review potential alternatives to enhance shareholder value, including a merger of
susiness and sale of the company rendered moot by subsequent hiring of investment banker); Borden Inc., SEC No-
Action Letter, 1994 WL 55782 (February 23, 1994) (proposal for board to undertake investment banking study to
Jetermine value of the company if non-food businesses were divested and to make such study available to shareholders
‘endered moot by prior engagement of investment banking firm). The facts in these two recent|letters are closely
analogous to the situation at hand. In connection with 4MSB's® long-term business plan, MSB, as described in Section
2 above, has retained Bear, Stearns, a qualified investment banking firm, as its financial advisor. Bear, Stearns on an
yngoing basis “explores” alternatives for maximizing stockholder value and has done so for more than two years. In effect,
VISB, as part of its business strategy, has already completed all material aspects of the Proposal. The Propcnent merely
Jisagrees with the results and wishes the Board of MSB to repeat the process, as evidenced by the fact that the
Jroponent already has brought litigation challenging the rejection of the HUBCO proposal, the.Offering and the
Acquisition as a breach of the Board's fiduciary duties. In addition, the hiring of another investment banker to repeat the
rocess pursuant to the Proposal would involve undue expense and a waste of corporate assets and would divert
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management's attention from the successful implementation of its business plan (i.e., completion of the Acquisition
nd Offering and integration of the acquired First Nationwide branches). Accordingly, because“ the Proposal has been

substantially implemented” so as to render the Proposal moot, MSB believes that the Proposat may be propery omitted
ursuant to Rule 14a-8(c)(10).

* w j

. ; .
in sum, AMSB™ believes that the Proposal may properly be omitted from its 1996 proxy, materials pursuant to
ubsections {(¢)(1), (cX3), {c)(7) and (c)(10) of Rule 14a-8. If the Staff disagrees with MSB's conclusion that the Proposal
nay be so omitted from its 1996 proxy materials, we request the opportunity to confer with the Staff prior to the issuance

if its position.

If you have any questions or need any additional information with regard to the enclosed or the foregoing, please
:ontact the undersigned at (212) 912-7432 or Mark . Sokolow at (212) 912-7825. }‘
!

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this letter and returning
{ to the undersigned in the enclosed stamped, self-addressed envelope.

Very truly yours,
THACHER PROFFITT & WOOD ' i
3y: ‘ !
Omer S. J. Williams P

Znclosures i

zc: Linda B. Matarese, Esq.
INQUI.RY LETTER 2 i

THOMAS GRAHAM KAHN | :

555 MADISON AVENUE

NEW YORK, NEW YORK 10022-3301

TELEPHONE(212) 980-5050

November 17, 1995
VIA FAX & FEDERAL EXPRESS /
Ms. Karen S. DelLuca . |
Corporate Secretary _
<4MSB Bancorp,» inc. .
35 Matthews Street : .
Goshen, NY 10924 :‘
Dear Ms. DeLuca: ' J

I, Thomas Graham Kahn, swear that;
1. I reside at 25 Central Park West, New York, New York 10023, (

2. I'm the beneficial owner of 1,400 shares of AMSB BancorpP purchased as follows: 1 000 on November 10, 1992
and 400 on February 2, 1993 which shares reside in the attached Wertheim Schroder account '
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Please include the following proposal with the notice of annual meeting of stockholders tc;'n be held in 419960
‘ |

Whereas 4MSB Bancorp® secretly rebuffed a tax free offer of $35 per share for all MSB stock made by HUBCO, Inc.
on September 7, 1995 and a similar offer of $25 per share made on October 26, 1995 and whereas there is no
evidence that the bank's growth strategy will enhance shareholder value within any reasonable period of time, and
because the directors have not used qualified independent investment bankers to give written guidance for their
decisions, it is hereby proposed that this corporation adopt the following resolutions: RESOLVED that this corporation
engage a qualified investment bankmg firm to explore alternatives for maximizing sharehoider value including but not
limited to the sale of the institution in a tax free exchange of stock to another financial institdtion and the Corporation
shall promptly make the results of these investment banking efforts available to all the shareholders of MSB Bancorp.
il

Sincerely,
Thomas Graham Kahn

‘aula Meo
lotary Public

‘GK/kd !
'‘AULA MEO : i
iotary Public, State of New York

lo 43-4970861 ' i
lualified in Richmond County J

Commission Expires Original Text lllegible/20/96 ||
INQUIRY LETTER 3 y

THACHER PROFFITT & WOOD 7 )

TWO WORLD TRADE CENTER !

NEW YORK, NEW YORK 10048 .

TELEPHONE(212) 912-7400 !

lanuary 23, 41996 ' ' - ;
‘EDERAL EXPRESS ) !

Securities and Exchange Commission ,
150 5th Street, N.W. J
Nashington, D.C. 20549 '
Attention: Office of Chief Counsel g

Division of Corporation Finance

Re: AMSB Bancorp,® Inc. .
‘ >ommission File No. 0-20187 .'l’

- Omission of Shareholder Proposal il
- .adies and Gentlemen: é;
J
We are writing on behalf of our client, 4MSB Bancorp,® Inc., a Delaware corporation ("MSB"}, to supplement our

' 10-action request by letter dated January 4, 1996 (the "No-Action Request”) with regard to a stockholder proposal (the
'"Proposal") in connection with the 1996 annuat meeting of MSB stockholders. Since the date of the No-Action Request,

: i
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1
i

| MSB has received, by letter dated January 12 (the "January 12 Letter"), an amendment to the stockholder proposal

' roposed by Mr. Thomas Graham Kahn (the "Proponent"), purporting to cure "alleged defects” in his previously submitted

roposal. We hereby take opportunity to respond to the January 12 Letter and continue to request confirmation that the

taff of the Division of Corporation Finance of the Securities and Exchange Commission (the "Commission”) will not

:commend enforcement action if, in refiance on certain provisions of Rule 14a-8 of the Securities Exchange Act of 1934,
s amended (the "Exchange Act"), MSB omits the Proposal, as amended (the "Amended Proposal”), from its 1996 proxy
1aterials. Pursuant to Rule 14a-8(d) of the General Rules and Regulations of the Commission under the Exchange Act,
1SB files herewith six copies of this letter, with the January 12 Letter attached hereto. Pursuant to Rule 14a-8(d), this
Hter, to the extent that the reasons for the omission of the Proposal discussed herein are based on matters of law, is our
upporting opinion as MSB's counsel. By copy of this letter and accompanying material, the Proponent is being notified,
ursuant to Rule 14a-8(d), of MSB's intention to omit the Amended Proposal from MSB's 1996 proxy materials.
-apitalized terms not defined herein have the meanings set forth in the No-Action Request.

|

The January 12 Letter proposes three amendments to the existing stockholder proposal, each indicated by a number
1 brackets, which numbers correspond to the paragraph numbers of the January 12 Letter, and makes other minor
hanges 1o the proposal, resuiting in the Amended Proposal as follows:

Whereas “€MSB BancorpP secretly rebuffed a tax free offer of $35 per share, 2 in HUBCO stock, for all MSB stock
made by HUBCO on September 7, 1995 and a similar offer of $25 per share, 2 in HUBCO stock, made on October 26,
1995 and, whereas, there is no evidence that the bank's growth strategy will enhance shareholder value within a
reasonable period of time, and because the directors have not used qualified 3 untainted independent investment
bankers to give written guidance for their decisions, 1 it is recommended and requested of the Board of Directors
of the corporation that they adopt the following resolution: RESOLVED: That this corporation engage a qualified, 3
untainted, independent, investment banking firm to explore alternatives for maximizing shareholder value including
but not limited to the sale of the institution in a tax free exchange of stock to another financial institution and the

Corporation shall promptly make the results of these invéstment banking efforts available to all the shareholders of
MSB Bancorp. ‘

For the reasons set forth more fully in the No-Action Request, AMSB»™ proposes to exciude the Amended Proposal
rom its 1986 proxy materials, because it believes that the Proposal can be excluded under Rules 14a-8(c)(1}, (3}, {7) and
10}). MSB believes that the amendments to the Proposal do not substantively alter the Proposal and that, notwithstanding
he amendments, MSB may exclude the Amended Proposal, from its 1996 proxy materials. The ramifications of each
imendment on reasons for MSB believes it may exclude the proposal, if any, will be discussed in turn. We note as a
»reliminary matter that the January 12 Letter reciting amendments to the Proposal was received after the time-frames set -
orth for the receipt of Stockholder Proposals under Rule 14a-8(a}(3). We also note that the amendments to the Proposal

| lemonstrate its inadequacies and the validity of the arguments set forth in the No-Action Request.

‘I. Replacement of "it is hereby proposed that" with

é "it is recommended and requested of the Board of Directors of”

Amendment Number 1 appears to be an attempt to make the Proposal precatory. However, such attempt falls short
>fits intention. The resolution in the Amended Proposal stili requires board action and therefore is not precatory. Itis our
Jelief that Amendment Number 1 does not change the Proposal in substance, and accordingly, AMSB»™ may omit the
Amended Proposal for the reasons set forth in the No-Action Request.

2. Addition of the phrase "in HUBCO Stock"

Proponent adds the phrase "in HUBCO stock”.in two places, presumably in response to our argument in Section 2 of
the No-Action Request that the Proposal may be omitted under Rule 14a-8(c)(3) for being contrary to the Commission's
proxy rules, because the Proposal violates Rule 14a-9, the prohibition of false or misleading statements in proxy soliciting
materials. Addition of the phrase "in HUBCO stock” is responsive to only one of several reasons that the Proposal is false
and misleading. Accordingly, we believe that for the reasons enumerated in the No-Action Request, and for the reasons
enumerated in Section 3 below with respect to the word “untainted,” the Amended Proposal is false and misleading in
violation of Rule 14a-9. Accordingly, AMSB® may omit the Amended Proposal from it Proxy 1996 proxy materials
pursuant to Rule 14a-8(c)(3). , :

3. Addition of the word "untainted”
a. Exclusion under Rule 14a-8(c)(3)
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The use of the word "untainted"” in the Amended Proposal provides ancther basis for the Amended Proposal's
mission on the grounds that it is contrary to the Commission' proxy rules for being false and misleading in violation of
‘ule 14a-9. The use of the word "untainted" suggests that the firm of Bear, Stearns & Co., Inc. ("Bear, Stearns"), which
as been engaged by AMSBP over the past two years to provide financial advisory services, is in some way tainted.
1SB believes that Bear, Stearns, is a nationally recognized, qualified independent investment banking firm with a long
istory of integrity in investment banking and a fine reputation. Proponent may be suggesting that Bear, Stearns is tainted
1 some way since it was the underwriter of the Offering, and was compensated based upon the success of the Offering,
nd issued a fairness opinion with respect to the Acquisition. However, we understand that similar arrangements are
ommon in the investment banking industry. MSB believes that such practice does not taint the fairness opinion nor Bear,
itearns in its engagement by MSB. MSB believes that Bear, Stearns is not beholden to MSB in any way nor in any way
ainted. Accordingly, use of the word "untainted"” is false and misleading and therefore in violation of Rule 14a-9. Thus, the
wmended Proposal may be properly omitted from MSB's 1996 proxy materials for being in vi'olation of Rule 14a-8(c)(3).

b. Exclusion under Rule 14a-8(c)(10)

The addition of the word “untainted” presumably is an attempt to save the Proposal from being omitted on the
jrounds that it is moot, advanced in Section 4 of the No-Action Request. Proponent's addition of the word "untainted" is
in acknowledgement of the fact that AMSBP has retained a qualified independent investment banker, Bear, Stearns and
hat Bear, Stearns has “"explored” strategic alternatives for MSB's implementation of its business plan for more than two
‘ears. Proponent now implies that Bear, Stearns is in some way tainted. Accordingly, in Proponent's view, the Amended
’roposalt calls for the engagement of an "untainted" investment banker instead of the purportedly tainted firm of Bear,
stearns, and thus can not be rendered moot by the engagement of Bear, Stearns.

Such reasoning, however, misses its mark. Proponent offers nothing beyond the bald implication that Bear Stearns
s tainted. Proponent is merely making a desperate attempt to save a flawed stockholder proposal designed to pressure
dMSB'sP» management intc a quick sale of MSB. MSB believes that Bear, Stearns is a nationally recognized investment
»anking firm and observes standards of integrity commensurate with being such. As describéd in Section 3(a) above,
VISB believes that Bear Stearns is not beholden to MSB in any way nor in any way tainted and that the use of the word
tainted” is false and misleading. Thus, MSB has already engaged an untainted, independent investment banking firm to
:xplore alternatives to increase stockholder value. For the reasons set forth more futly in Section 4 of the No-Action
Request, and because the Amended Proposal has been substantially implemented so as to render the Amended
“roposal moot, MSB believes that the Amended Proposal can be properly omitted pursuant to Rute 142-8(c){10).

Pk ok
o

AMSBM beiieves that the amendments to the Proposal advanced by Proposal do not rectify any of its defects. In
sum, MSB believes that, for the reasons set forth in the No-Action Request and above with respect to (c}(3) and {c)(10),
‘he Amended Proposal may properly be omitted from its 1996 proxy materials pursuant to subsections (c)(1), (c)(3), (c)(7)
and (cX(10) of Rule 14a-8. If the Staff disagrees with MSB's conclusion that the Amended Proposal may be so omitted
from its 1996 proxy materials, we request the opportunity to confer with the Staff prior to the issuance of its position.

If you have any questions or need any additional information with regard to the enclosed or the foregoing, please
contact the undersigned at (212) 912-7432, Mark I. Sokolow at (212) 912-7825 or Steven J. Tsimbinos at (212) 912-7826.

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this letter and returning
it to the undersigned in the enclosed stamped, self-addressed envelope. '

Vgry truly yours,

THACHER PROFFITT & WOOD
By:

Omer 8. J. Williams

Enclosures !

cc: Stephanie D. Marks, Esq. (by facsimile)
t

| .
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INQUIRY LETTER 4 y
KAHN éRdTHERS & COMPANY, INC.
555 MADISON AVENUE
NEW YORK, NEW YORK 10022-3301

TELEPHONE(212) 980-5050 ]
anuary 12, 41996» : :
fIA FEDERAL EXPRESS & FAX (914-294-9342)

fis. Karen DeLuca
fMSB Bancorp,™ Inc. l‘
'5 Matthews Street ]
soshen, New York 10924-0609 : : . w
AT T — R i T
)eag.f Ms. Del.uca: A e T R TR AV ; i
11 . )
i . :
g"’ In order to rectify alleged defects in my stockholder proposal previously submitted to you, | am amending my
wgposal as follows: ]
B 1
'I

T

?) delete the words "it is heréby proposed that" and insert the following words "it is recommended and requested of the
Board of Directors of". :
3

2 1

;é) insert after the words "$35 per share" the following “in HUBCO stock" and after the words:; "$25 per share” the words
zin HUBCO stock”. i

: {
i . El . . 3
13) after the first use of "qualified” and before "independent” insert "untainted", and before th? second use of "qualified"” !

e

~

T

nsert the words "untainted independent”.

éThus, the amended proposal reads as follows: . '

5 , i

%Whereas, “4AMSB BancorpP secretly rebuffed a tax free offer of $35 per share, in HUBCO stock, for all MSB-stock
made by HUBCO on September 7, 1995, and a similar offer of $25 per share, in HUBCO stock, made on October 26,
11995 and, whereas, there is no evidence that the bank's growth strategy will enhance shareholder value within any

i reasonable period of time, and because the directors have not used qualified untainted independent investment

bankers to give written guidance for their decisions, it is recommended and requested of the Board of Directors of the
& Corporation that they adopt the following resolution: ' !
1

) =

RESOLVED: That this Corporation engage a qualified, untainted. independent, investment banking firm to explore i

alternatives for maximizing shareholder value including but not limited to the sale of the institution in a tax free

| exchange of stock to another financial institution, and the Corporation shall promptly make the results of these
investment banking efforts available to all the shareholders of AMSB Bancorp.P '

, 3
o ! R A T T o LA ""W*H‘“‘"‘E“Mn-.zmﬂm, S M LA R T e e

Kindly sign and return the copy of this letter signifying its receipt.

Sincerely,

Thomas Graham Kahn ‘ :

eceived and Acknowledged: ‘ Co }

ttp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&RR;Y&ATH=... 1/3/2006
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aren Del.uca Date: ‘ ' j:
INQUIRY LETTER 5 !
KAHN BROTHERS & COMPANY, INC.
555 MADISON AVENUE i
NEW YORK, NEW YORK 10022-3301 ‘
TELEPHONE(212) 980-5050

anuary 12, €1396M
fIA MAIL & FAX (202) 942-9530 f,

iecurities and Exchange Commission :
-50 Fifth Street, NW .;
Vashington, D.C. 20549 /

\ttn: Office of General Counsel ,1
Jivision of Corporate Finance i
.inda Matarese, Esq.

Todd Schiffman, Esq.
te: WMSB Bancorp,™ Inc. - Commission File #0-20187 - . |
Proposal of Thomas Graham Kahn /

Jear Ms. Matarese and Mr. Schiffman: )
. |
I am writing in support of my proposal to be included in the Proxy statement for the 11956’* Annual Meeting of
VISB shareholders. You already are in receipt of a letter dated January 4, 1996 from Omer S. J. Williams, Esq. requesting
hat you not recommend enforcement action if MSB omits my proposal from its 1996 Proxy material. | have amended my
roposal to address several concerns articulated by Mr. Williams. .

r

“MSBP bases its proposed exclusion on the following: ' ‘f

1. Rule 14a-8(c)(1). AMSB® asserts that my proposal is not a proper subject for action by security holders under
Delaware taw. In order to clarify the intent of my proposal, | have amended my proposal as attached hereto. The
amended proposal does not seek to exercise powers reserved to the Board of Directors or "to pressure the Board" to
delegate its fiduciary duties. Rather, it represents a request which may be acted upon or disregarded in whole or in
part, as the Board exercises its fiduciary obligations under law. |

2. Exclusion under Rule 14a-8(c)(3). AMSB® asserts in this instance that my resolution is false and misleading.

. : l
{a) My resolution states that 4"MSB BancorpP secretly rebuffed” offers from HUBCO. Webster's Third New
International Dictionary (unabridged) Volume Il dated 1968 defines the word rebuff as: "an abrupt or unceremonious
rejection of an offer or advance; snub”. MSB Bancorp's preliminary prospectus dated January 2, 1996 states on page
39 that "the Board chose not to respond to HUBCO at that time ... .” The failure to respond to the HUBCO letter of July
20, 1995, is certainly a "rebuff". This preliminary prospectus goes on to state on page 40 that HUBCO's written
proposal of September 7, 1995, "would automatically be withdrawn if the Company did not respond within 10 days".
The MSB Board wrote on September 12, 1995 that it intended that "to respond to this proposal following the Board's
regularly scheduled meeting in October” even though HUBCO's proposal, by its terms, would expire on September 17.
On October 26, 1995, MSB received a third letter from HUBCO. Without any evidence of informed consideration by
MSB's Board this offer was rebuffed via a telephone conference on November 3, 1995. Because MSB's response to
HUBCO's three proposals clearly fit the common English language definition of "rebuff’, my[‘proposal is neither false
nor misleading. : ' I

pttp://business.cch.com/primesrc/bin/hiQhwire.dll;?U=azir22&MH=200&QBE=N&RR:=Y&ATH=... 1/3/2006
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(b} €MSB BancorpP did not disclose the 7/20, 9/7 or 10/26/95 proposals until November,3, 1995 (approximately 3-

months after the initial HUBCO letter). Webster defines "secret” as: "something kept hldden something kept from the
knowledge of others”. MSB's treatment of these three communications clearly fits this common, easily understood
definition. MSB's obligation to disclose, if any, under State or Federal law or regulations is‘a subject for determination
in appropriate judicial forums and need not be adjudicated by your Agency. 1
{c) AMSB's» suggestion that HUBCO's proposals were “highly" conditional, is untrue. Proposals such as HUBCO's
are generally subject to due diligence and the signing of a definitive agreement. Given HUBCO's successful record of
acquiring many banks in recent years, it is hardly fair to categorize their three separate approaches as "merely
indications of interest". h

(d) It is customary in the securities business to refer to the combination of two publlcly owned companies, subject to
appropriate tax rulings from the Internal Revenue Service, as "tax- free My proposal does not render tax advice to
individual AMSB® stockholders on the sales of their shares. ‘

r
(e) I have amended my proposal to insert after the words $36 per share the words "in HUB'CO stock,” and after $25 per
“share the words "in HUBCO stock,". This should clarify my proposal for any stockholders who did not read the AMSB
» 11/3/95 press release or Prospectuses =|

(it My proposal states "there is no evidence that the bank's growth strategy will enhance shareholder value within any
reascnable period of time...". Accretion to earnings per share is only one element in shareholder value. Shareholder
value is a function of many factors including: (1) tangible book value per share - the aforementroned prospectus on
page 32 indicates tangible book value per shares declines from $25.60 to $10.97; and (ii) Tier | regulatory capital - the
prospectus on page 15 indicates a capital decline from approximately 8.7% well-capitalized to 4.5% adequately
capitalized. Only naive observers conclude that accretion to earnings along with enhance shareholder value.

L]
1

(g) My amended proposal inserts after the words "that this corporation employ a qualified” the words "untainted,
independent investment banking firm." Bear Stearns & Co., Inc. cannot render untainted independent advice to the
4AMSBP Board because it is tainted and a party of interest. Preliminary prospectus dated*January 2, 1996 indicates
that Bear Stearns wilt receive the following compensation for recommending and completing the acquisition and
underwriting: in excess of $1 million underwrltlng fee; in excess of $500,000 as placement agent for the Preferred
stock; and $350,000 for a fairness opinion with respect to the acquisition of the First Natlonw1de branches. Unless Bear
Stearns & Co., Inc. has erected a Chinese Wall between their officers benefiting from these payments and those
rendering mdependent unbiased advice with respect to the HUBCO proposals, it cannot be deemed an independent,
unbiased investment banker qualified to inform the Board as to which course of action to i:aursue.

My amended proposal is neither false nor misleading and thus, should not be omitted fron? the Proxy materials.
|

3. Exclusion under Rule 14a-8{c){7). HUBCO's proposals and 4MSB'sk response cannot be considered "ordinary
business operations of the registrant”. These were clearly extraordinary events in the 127:year history of the
Middletown Savings Bank, organized in 1869. Irrespective of my disagreement with the Board's actions, these were no
“ordinary” everyday "business operations of the subject company” as MSB asserts.

4
4. Exclusion under Rule 14a-8(c)(10). | have amended my proposal by inserting the words "independent, untainted”
before “investment banker”. Bear Stearns & Co., Inc. is a qualified but “tainted" advisor in:a position to earn over $2
million in fees. There is no evidence that reglstrant attempted to seriously investigate HUBCO s proposals with an
unbiased, independent qualified advisor. My amended proposal is not moot and should not be omitted pursuant to Rule
14a-8(c)(10). . i

ST aEE e RN e e S SR o e Akt s 37 s SRR “"‘Mj:h RERRITISR Nt ot b MARSR L,
*“Subject To'm my “Emandations as indicated above, | request that my proposal be inserted'in the Proxy materials for the
1996 MSB Bancorp® Annual meeting. If you have any questrons regarding this letter please contact me at (212) 980-
50. If you elect to exclude my proposal from this Proxy, | request an opportunity to confer with Staff prior to the
suance of its opinion. .

r :

Kindly sign the enclosed copy of this letter and return it to me in the stamped ¢ envelope provrded i J
WW T L T T R R SN e D T T e it s TR e R Tl RS L et ttnb e

. 1

Smcerely, : 1

Thomas Graham Kahn _ p

http://business.cch.com/primesrcfbin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=.'.. 1/3/2006
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leceived and Acknowledged:

iecurities and Exchange Commission Date:

INQUIRY LETTER 6
ALAN RUSSELL KAHN
49 OVERHILL ROAD
FORES.T HILLS, NY 11375
TELEPHONE(718) 268-2791

lanuary 18, 41996»

Mfice of the Chief Counsel

Jivision of Corporation Finance
securities and Exchange Commission
{50 Fifth Street, N.W.

NMashington, D.C. 20549

le: Stone & Webster; Inc. Commission File No 1-1228

Shareholder Proposal by Alan R. Kahn |

T oy L TIN T LT v P LT IVSL T )

= dles aid Gentlemen sesmess sy, s 5 SN A wwﬁ«m}

| have received a copy of a January 4, 41996 letter from George J. Martin, Jr. to your ofﬁce. In that letter, Mr.
v artin requests that the S.E.C. issue a no-action letter with respect to Stone & Webster, Inc.'s decision not to include my
shareholder proposal and supporting statement in its 1996 proxy statement. | fully intend to respond to this letter, and §
yould appremate your deferring any action on Mr. Martin's request until you have received my response, which you
should receive on or before January 26, 1996.

i Sincerely,

Alan Russell Kahn R
ce: Geore JMartln Jr. >
_INQUIRY LETTER7 :
KAHN BROTHERS & COMPANY, INC.
555 MADISON AVENUE
NEW YORK, NEW YORK 10022-3301
TELEPHONE(212) 980-5050

January 29, 41996P

 VIA FEDERAL EXPRESS & FAX (202) 942-9530

Securities and Exchange Commission

http://business.cch.com/primesrc/bin/highwire.d11?U=azir22&MH=200&QBE=-N&RR=Y&ATH=...  1/3/2006
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50 Fifth Street, NW _
fashington, D.C. 20549

ttn: Office of Chief Counsel-
ivision of Corporate Finance
inda Matarese, Esq.

Todd Schiffman, Esq. y
‘e: 4MSB Bancorp.,» Inc. - Commission File #0-20187 -
Re: Inclusion of Shareholder Proposal

‘ear Ms. Matarese aﬁd Mr. Schiffman:

I am writing on behalf of my stockholder proposal dated November 17, 1995, for inclusion in the proxy material of
IMSB Bancorp,® Inc. in connection with the 1996 Annual Meeting of stockholders. On January 4, 1996, Omer S. J.
Villiams, Esq. wrote the Securities and Exchange Commission requesting a confirmation that the staff of the Division of
sorporate Finance will not recommend enforcement action if his client, MSB Bancorp, Inc., 0mits my proposal from its
996 proxy material. On January 12, 1996, | wrote you responding to Mr. Williams' concerns and amended my proposal to
ASB Bancorp in order to address same. Mr. Williams' second letter dated January 23, 1996, addresses my amended
roposal of January 12, 1996 and continues to request a no action response. Furthermore, this letter acts as a notification
> me of MSB Bancorp's intention to omit my amended proposal from its proxy materials. | am responding to Mr.

Villiams' letter of January 23, 1996, and requesting that the Division of Corporate Finance deny the no-action request. My
atter to you of January 12, 1996, prowdes a detailed response to Mr. Williams' letter of January 4, 1996. My letter today
vill address the specific points he raises under cover of January 23, 1996.

!
<4MSB Bancorp® asserts that the amended proposal does "not substantively alter the Proposai” and therefore,
nay be excluded from the proxy materials. My amendments were submitted pursuant to concerns expressed by MSB
3ancorp in its January 4, 1996 letter. Because it complies with Regulation 240.14a-8, | do not believe that a valid
wurpose would be served by excluding this amended proposal submitted to address these concems.
Following counsel's enumeration under cover of January 23, 41996;» !
1. "Precatory” is defined as "having the nature of prayer, request, . . . embodying a recommendation . . . but nota
positive command or direction.” The amended proposal states that "it is recommended and requested of the Board of
Directors". Counsel erroneously believes that a recommendation and request of this kind "requires™ broad action. As |
indicated in my letter to you of January 12, 41996,» on page 1, #1 the requested action "'may be acted upon or
disregard in whole or in part, as the Board exercises its fiduciary obligations under law." My amended proposai
complies with Rule t4a-8.
. b
2. The addition of the words "in HUBCO stock” cures the objection expressed in counsel's letter of January 4, €41996.0>
Other concerns are addressed in my letter of January 12, 1996.
3. a) Qualified investment bankers loose their independence and become tainted when they receive remuneration
discussed in my January 12, 418960 letter, page 3(g). My words "tainted" and "independent” are commonly used and
clearly understood. Counsel is mistaken. Bear Stearns' arrangement is not “common in the investment banking
industry”. ‘
i
b) AMSBP rejected HUBCO's two offers without an attempt to contact HUBCO to clarify.terms or discuss them. Again,
on January 2, 1996, MSB rebuffed a third offer, this time from First Empire State Corp., a large New York State
banking institution. In each instance | have been advised that tainted investment banker Bear Stearns made no contact
with the offeror to "explore” their alternative. Thus, my proposal is hot moot. :

Strangely, 4MSB'sP counsel suggest that the "stockholder proposal” is "designed to pressure MSB's management
into a quick sale of MSB". Given Delaware law, MSB's by-laws, their poison pill, etc., knowledgeable observers
understand that it is impossible to pressure MSB's Board into doing anything. Counsel's statement appears to be a
~ desperate attempt to discredit my amended proposal. My proposal is neither false nor misleading and is not moot as a

result of any actions taken by MSB to date ,

http://business.cch.com/primesre/bin/highwire.dll7U=azir22 &« MH=200& QBE=-N&RR=Y&ATH=...  1/3/2006
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i

Counsel seeks to omit my proposal to deprive stockholders of the true and accurate renditions of 4MSB'sP actions.
 large vote in favor of my proposal, though not binding on MSB, would send a clear signal of stockholder sentiment.
earful of this signal, MSB wants to deny stockholders their freedom of expression. Counsels’ protest represent nothing
1re than a blatant attempt to stifle shareholder democracy contrary to the intent of Rule 14a-8.

| respectfully request that you deny the "no-action request”, and that you advise AMSBM of your intention to
ommence appropriate enforcement action should they omit my amended proposal from their proxy. If the Staff disagrees
fith my conclusions, | would appreciate an opportunity to confer with Staff prior to the issuance of its position.

'

Sincerely,

Thomas Graham Kahn

‘GKimap
STAFF REPLY LETTER ‘;
ESPONSE OF THE OFFICE OF CHIEF COUNSEL R N ——

JNVISION OF CORPORATION FINANCE

te: “AMSB Bancorp,™ Inc. (the "Company")

Incoming letters dated January 4 and 23, 41996 1
The proposal recommends that the Company board of directors retain an investment banking firm to explore !
iiternatives that include the possible sale or merger of the Company. ‘

The Division is unable to concur in your view that the proposal is not a proper subject for shareholder action under
tate law as the proposal is phrased in the form of a recommendation that the board of directors take the action
equested. Accordingly, we do not believe that rule 14a-8(c)(1) may serve as a basis upon which the proposal may be
imitted from the Company's proxy materials. n

There appears to be some basis for your view that certain portions of the supporting statement are potentially false [
ind misleading and therefore excludable under rule 14a-8(c)(3). it would appear, however that this defect may be cured if
he supporting statement were revised fo omit the word "secretly” from the first sentence. Assuming the proponent revised {
he supporting statement in the manner indicated within seven days of receipt of this response! the staff does not believe
hat the Company may rely on rule 14a-8(c)(3) as a basis for omitting the proposal from its proxy materials.
B
The Division is unable to concur in your view that the proposal may be omitted from the Company’s proxy materials
it reliance on rule 14a-8(c)(7), as a matter relating to the conduct of the Company’s ordinary business operations. In the
staff's view, the proposal is directed at the board undertaking steps that could iead to the separation of the Company’s
wusinesses. It appears, therefore, that the object of the proposal relates to a decision concerning extraordinary corporate
ransactions rather than to matters involving the operation of the Company's ordinary business. Consequently, the division

loes not believe that rule 14a-8(c)(7) may be relied upon as a basis to omit the proposal from the Company's proxy
naterials. :

hat the proposal may be omitted from the Company's proxy materials in reliance on rule 14a-8(c)(10).

| |

Finally, the Division is also unable to concur in your view that the proposal is moot. Accordingly, we do not believe [

Sincer-ely, : fi
[

Stephanie D, Marks

I
. . LATEIEY Y WE AT E RO S s e e T yegts g te mRd A S S L o b + B
Attorney Advigor-t— T T e
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I0-ACT, NAFT WSB File No. 010296029, Quaker Oats Co., (Dec.'28, 1995)
uaker OatsP Co. .

-ompany: dQuaker Qats» Co. '
‘ublic Availability Date: December 28, 1995 i
VSB File No. 010296029 |
iche Locator No. 2542F3 ' ' 1

VSB Subject Category: 077
- leference;
Securities Exchange Act of 1934, Section 14(a), Rule 14a-8

INQUIRY LETTER 1
WEIL, GOTSHAL & MANGES )
767 FIFTH AVENUE
| | NEW YORK N.Y. 10153-0119 !;
;
TELEPHONE(212) 310-8000 . ;‘

' Jecember 19, 1995 [

' ffice of the Chief Counsel
Yivision of Corporation Finance ”
jecurities and Exchange Commissicn
" 150 Fifth Street, N.W, . - . ¥
~ Nashington, D.C. 20549 _ f

‘Re: Shareholder Proposal Submitted by Leland R,
~ >halmers for Inclusion in The Quaker Oat_s'_‘

| Company 1996 Proxy Statement
' Jear Ladies and Gentlemen:

: ‘ i
On behalf of The MQuaker Oats® Company, a New Jersey corporation {the "Company”), in accordance with Rule
'14a-8(d) under the Securities and Exchange Act of 1934, as amended (the "Exchange Act"), we enclose for filing six
:opies of each of (a} this letter, (b) a letter received by the Company on November 30, 1995 from Leland R. Chalmers (the
Proponent”), which sets forth the Proponent's proposal as well as his supporting statement (the Proponent's proposal
| ind supporting statement, collectively, the "Proposal”) and (c) the opinion of New Jersey counsel to the extent that the
~~ompany's reasons for omission are based on matters of law. The Proponent requested that his Proposal be included in
he Company's proxy statement and form of proxy for the 1996 annual meeting of shareholders (the "1996 Proxy
statement”). For your convenience, we have also enclosed copies of certain no-action lettersland cases referred to
1erein. Pursuant to Rule 14a-8(d), a copy of this letter is also being sent to the Proponent. P
Fr
The Proposal recommends that the Board of Directors (the "Board") of the Company retain a nationally prominent
nvestment banking firm to "explore all alternatives to enhance the value of the Company including, but not limited to, a
Jlan to separate the Foods and Beverages Businesses into two separate and independent pdblicly owned corporations, or
ossible sale to or merger with another corporation.” i

i
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On behalf of the Company, we hereby notify the Securities and Exchange Commission (the "Commission”) and the
roponent that the Company does not intend to include the Proposal in the 1996 Proxy Statement for the reasons
ereinafter set forth. On behalf of the Company, we submit this letter and request that the Staff advise the Company that it
fill not recommend any action if the Proposal is not included in the 1996 Proxy Statement. The Company believes that
1e Proposal properly may be omitted from the 1996 Proxy Statement pursuant to Rule 14a-8(c)(7) as it relates to the
rdinary course of the Company's business. : !

I. GROUNDS FOR OMISSION UNDER RULE 14a-8(c)(7)

A. Rule 14a-8(c)(7)

Rule 14a-8(c)(7) provides that a stockholder proposal may be excluded from a registrant;s proxy statement if the
roposal relates to the conduct of the ordinary business operations of the registrant. ‘

!

i
i

B. Analysis :

The Company is incorporated under the laws of New Jersey. Section 14A:6-1(1) of the NJBCA provides that the
wsiness affairs of a corporation shall be managed by its Board except as otherwise provided in the NJBCA orin a
orporation’s certificate of the incorporation. Neither the NJBCA nor the Company's certificate:of incorporation limits the
wthority of the Board in managing the affairs of the Company in the context of the Proposal.

Additionally, while'the precise scope of such authority may not have been defined by New Jersey statute or court
lecisions, it is well settled in New Jersey that the power to determine a corporation's business policy rests in its Board of
Jirectors. See Brooks v. Standard Oif Company, 308 F. Supp. 810, 814 (S.D.N.Y. 1969); Largdef Corporation v. Federal
seaboard Terra Cotta Corporation 25 A.2d 433, 437 (N.J. Ch. 1942); Ellerman v. Chicago Juhction Raitway Co., 49 N.J.
Q. 217, 232 (Ch. 1891). Itis an important, regular and ongoing function and responsibility of the management of the
ompany, acting by or under the Board, to review and take actions with respect to the manner in which the assets and the
esources of the Company are invested, applied or otherwise deployed. Many of these matters require extensive
nformation gathering and analysis by specifically qualified and experienced operating and staff personnel.

" The Proposal calls for the Board to retain an investment banking firm to explore methods to "enhance the.value” of
he Company. Under New Jersey law, the Board has the primary responsibility to manage the Company in a manner
:onsistent with its fiduciary duties. Pursuant to Section 14A:6-1(2) of the New Jersey Business Corporation Act (the
NJBCA"), in carrying out their fiduciary duties, directors may, in addition to considering the effects of any action on
shareholders, consider any of the following: (a) the effects of the action on the corporation’s employees, suppliers,
sreditors and customers; (b) the effects of the action on the community in which the corporation operates; and (c) the long
erm as well as the short-term interests of the corporation and its shareholders, including the possibility that these
nterests may best be served by the continued independence of the corporation. In managing.the Company with such
:onsiderations in mind, the Board, together with management, regularly reviews and decides among various corporate
strategies and makes determinations as to when or whether, it is appropriate to seek professional assistance in making
such decisions. If such a determination is made, the Board and management furthermore have discretion to determine
what type of professional advisor would be appropriate. The Proposal therefore calis for mattérs within the basic
‘esponsibility of the Board, which it discharges on an ongoing basis in making strategic and policy decisions in conducting
‘he Company’s ordinary business.

The Staff has repeatedly taken the position that proposals related to the determination and implementation of a
-orporation’s strategies are matters relating to the conduct of ordinary business. As previous no-action letters make clear,
xoposals which request that boards hire investment banks to explore alternatives in order to enhance share values are to
e considered within the scope of Rule 14a-8(c)(7) and therefore excludable. If a proposal contemplates the hiring of
nvestment bankers as a specific step leading to an extraordinary transaction, however, the proposal would not fail within
‘he parameters of Rule 14a-8(c)(7). '

ule 142-8(c)(7), stating that the proposal involved the question whether to hire an investment bank to advise Bel Fuse as
o the conduct of its business, including aspects which relate to day-to-day operations. !

Similarly, in The Statesman Group (available March 22, 1990), the proponent proposed that management effect a
lan of restructuring so as to maximize shareholder value under the guidance of the outside directors and with the
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W ”
assistance of investment bankers, The Staff found that the proposal was excludable under Rule 14a-8(c)(7) because
- eterminations as to a company's general business strategies and operations, and the means. of making such
eterminations, involve ordinary business operations.

The Staff reached virtually the same canclusion in Integrated Circuits Incorporated (available December 27, 1988),
1 which the proponent called on the board to hire an investment banker to make recommendations necessary to
aximize shareholder value. The Staff determined that the proposa! could be excluded under Rule 14a-8(c)(7) because it
ealt with a matter relating to the conduct of ordinary business operations, i.e., the determlnatlon and implementation of
westment strategies. The proposal in Integrated Circuits is substantially tdentlcal to the Proponent's Proposal, except
1at the Proponent added two specific strategic alternatives as examples. \

The present Proposal is distinguishable from the shareholder proposal in Sears, Roebuck and Company (available
Aarch 16, 1992), which recommended that the board of Sears, Roebuck and Company (' 'Sears” ) undertake an
westment banking study to determine the value of Sears if its financial services division were divested. In the Staff's
iew, the proposal was directed at "undertaking the steps leading to a potential divestiture (e.g. spin-off) of non-
1erchandizing groups,” and therefore, the object of the proposal related to decisions concerning extraordinary corporate
-ansactions. In contrast, the Proponent broadly targets exploring "all alternatives to enhance the value of the Company,”
ind names as non-exhaustive possibilities the separation of the Foods and Beverages Businesses into separate public
orporations and the sale to or merger with another corporation. Therefore, the Proposal mirrors those in Bel Fuse, The
statesman Group and Infegrated Circuils Incorporalted in that it relates to a company's corporate strategy generally to
naximize shareholder value.

I. CONCLUSION

In view of the foregoing, on behalf of the Company, we therefore respectiully request that the Staff not recommend
ny enforcement action to the Commission if the Proposal is excluded from the Company's 1996 Proxy Statement. Should
he Staff disagree with, or require any additional information in support of, the Company's position, we would appreciate
in opportunity to confer with the Staff prior to the issuance of its Rule 14a-8(d) response. The Company intends o file its
lefinitive 1986 Proxy Statement on March 22, 1996. Accordingly, we would appreciate receiving the Staff's response as
soon as practicable. If you have any questions regarding this request, please do not hesnate to telephone the
mdersigned at (212) 310-8330.

Please acknowledge your receipi of this material by stamping the enclosed copy of this letter and returning the
stamped duplicate to our messenger.

Very trUiy yours,
Jeffrey J. Weinberg
INQUIRY LETTER 2 .
PITNEY, HARDIN, KIPP & SZUCH
P.O.BOX 1945
MORRISTOWN, NEW JERSEY 07962-1945 !
TELEPHONE{201) 966-6300 !

December 18, 1985

The 4Quaker Qats®™ Company

4dQuaker? Tower .
321 N. Clark Street |
Chicago, lllinois 60610-4714

Ladies and Gentlemen: |
We understand that Leland R. Chalmers, a shareholder of The 4Quaker Oats» Combany, a New Jersey
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corporation (the "Company"), has submitted to the Company correspondence requesting that a proposal and
upporting statement (the "Proposal”) be included in the Company's proxy materials for its 1986 annual meeting of
hareholders. The Proposal recommends that the Board of Directors of the Company (the "Board”) retain a nationally
rominent investment banking firm to "explore all alternatives to enhance the value of the Company including, but not
mited to, a plan to separate the Foods and Beverages Businesses into two separate and independent publicly owned
orporations, or possible sale to or merger with another corporation.” We understand that the Company desires to omit
1e Proposal from its proxy materials pursuant to Rule 14a-8(c)(7) of the Securities Exchange Act of 1934 (the "Exchange

<t _
You have asked us to summarize New Jersey law generally on the Board's role with respect to the management of '
ye Company's business. .

Section 14A:6-1(1) of the New Jersey Business Corporation Act ("NJBCA") provides that "the business and affairs of
1e corporation shall be managed by or under direction of its board . . . . Similarly, the Company's Certificate of
ncorporation states that “the business and affairs of the Corporation shall be managed by a Board of Directors," and the
-ompany's Bylaws state that "the property, affairs, and business of the Corporation shall be managed and controlled by a

ward of directors.”
Further, Section 14A:6-1(2) of the NJBCA provides: ;

In discharging his duties to the corporation and in determining what he reasonably believes to be in the best interest of
the corporation, a director may, in addition to considering the effects of any action on shareholders, consider any of the
following: (a) the effects of the action on the corporation's employees, suppliers, creditors and customers; (b) the
effects of the action on the community in which the corporation operates; and (c) the long term as well as the short-
term interest of the corporation and its shareholders, including the possibility that these interests may best be served by
the continued independence of the corporation. ‘

There appears to be only one decision construing New Jersey taw that addresses whether a shareholder proposal
vas not a proper subject for shareholder action and, therefore, could be omitted from a company's proxy statement under
he Exchange Act Rules. See Brooks v. Standard Qi Company, 308 F. Supp. 810 (S.D.N.Y. 1969). 1 The Standard Oif
>ourt stated that "the cases do indicate that the scope of management authority is very broad indeed.” Id. at 814 {quoting
-aredef Corp. v. Federal Seaboard Terra Cotta Corp., 131 N.J. Eq. 368, 374 (Ch. 1942), and Ellerman v. Chicago
lunction Railway Co., 49 N.J. Eq. 217, 232 (Ch. 1881)}. In Laredef, the New Jersey Chancery, Court noted:

"It is a well-settled rule of law that questions of business policy devolve upon the officers and directors . . .."

131 N.J. Eq. at 374. Similarly, in Ellerman, the Chancery Court stated:
Questions of policy of management, of expediency of contracts or action . . . are left solely to the honest decision of the
directors . . .. To hold otherwise would be to substitute the judgment and discretion of others in place of those
determined on by the scheme of incorporation. "

49 N.J. Eq. at 232 (also quoted in Bresnick v. Franklin Capital Corp., 10 N.J. Super 234,.242 {App. Div. 1950), affd
ser curiam, 7 N.J. 184 (1951), in which the Appellate Division court recognized that the Elferman rule has been followed in
numerous cases). See also Daloisio v. Peninsula Land Co., 43 N.J. Super. 79, 93 (App. Div. 1956) (stating that the
Eltlerman rule is sound). |

You have also asked us to review the Company's "no-action request letter to the Securities and Exchange
Commission dated the date hereof (the "Request Letter”) relating to the Proposal. Although we are not opining as to any
statements of federal securities law, or any conclusions based on the application of New Jersey law to federal securities
law, we are of the opinion that the statements of New Jersey law contained in the Request Letter are correct in all material

respects.

This opinion is issued as of the date hereof and is necessarily limited to laws, regulations, rulings and judicial
decisions now in effect and facts and circumstances currently brought to our attention. We are under no obligation to
advise you of anyone else as to any changes in such laws, regulations, rulings and judicial decisions or of any facts or
circumstances after the date hereof. :

We are members of the Bar of the State of New Jersey and express no opinion as to any matters governed by any
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law other than the law of the State of New Jersey. |

This opinion is not to be quoted or otherwise referred to in any document of filed with any entity or person (including,
rithout limitation, any governmental entity), or relied upon by any such entity or person, other than the addressees,
rithout the prior written consent of this firm. We hereby consent, however, to the submissioniof this opinion to the
‘ecurities and Exchange Commission in support of the Request Letter. This opinion is rendered solely for purposes
slating to the Request Letter and may not be relied upon for any other purpose. 1

Very truly yours,

PITNEY, HARDIN, KIPP & SZUCH-

INQUIRY LETTER 3
LELAND R. CHALMERS
2390 CASTILIAN CIRCLE
NORTHBROOK, IL 60062 ﬂ
TELEPHONE-(TDB) 564-2350 !

Jovember 30, 1995

. Thomas Howell, Jr., Corporate Secretary
rhe 4Quaker Oats®™ Company '
3.0. Box 0495001

juite 25-6 ‘ _ ll
>hicago, IL 60604-9001 - il

Jear Tom: !
‘ 1

| am the holder of 50,732 shares of AQuaker OatsP stock which are registered in the names of Leland R.
~halmers TR. U.A. 10-09-92 Leland R. Chalmers Trust (14,710 shares} and Paine Webber under the same account title
36,022 shares). | have held the stock for more than a year, and | intend to continue to hold these shares through the date
f the 1996 annual meeting. As the owner of these shares, | hereby request that you include the attached shareholder
»roposal and supporting statement with Quaker Oats’ 1996 Proxy Materials. This request is pursuant to Rule 14-a-8 of
he Securities and Exchange Commission's Proxy Rules, 17, C.F.R. S 240. 14-a-8. '
\
[

>roposal - Separation of the Foods and Beverages Businesses. ... cowoiwssmsmames PR
i L R 1| :

Resolved: That the shareholders of The *€Quaker Oats® Company recommend that the Board of Directors
mmediately retain a nationally prominent investment banking firm to explore ali alternatives to enhance the value of the
Zompany including, but not limited to, a plan to separate the Foods and Beverages Businesses into two separate and
ndependent publicly owned corporations, or possible sale to or merger with another corporatlion.

Reasons: The Snapple acquisition has been criticized by many analysts as being overpficed and the product
sategory is experiencing slower growth rates. The Company's major competitors in both the foods and beverages sectors
are all currently selling at substantially higher price earnings multiples than the Company's blgnded ratio.

- 1 .

A separation of these two businesses would be in line with similar actions taken by mar{y major companies in the
Jnited States (AT&T, Baxter, General Mills, General Motors, Pet, Inc., Ralston Purina, Sears Roebuck, Tenneco, 3M,,
and W.R. Grace to name but a few). Several analysts have expressed their opinion that 4Quaker® should do the same,
3s have other in the foods industry. It is hoped this action would produce share value appreciation and allow Quaker to
vire broadly experienced beverage industry management as was done when the decision wa{"s made to spin off Fisher-
2rice. ,

.

1,
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Alternatively, the investment banking firm analysis may conclude there are better shareholder alternatives than the
 pin off. A review and recommendation should be discussed at the shareholders meeting.
!i.ti*i- ii
!
Tom, | appreciate your prompt response to my request for €4Quaker's®™ Bylaws (As Amended - January 11, 1995). |
/ould appreciate receiving all subsequent revisions. To complete my records, | would also like to receive Quaker's
testated Certificate of Incorporation. Both documents will be retained on a confidential basis,’as requested.

} Please advise whether my submitted proposal is in required form,

|
|
|
|
. ) : ,
‘ F\Tgrﬁ:iy yours, .
|
|
|

-eland R. Chalmers
390 Castilian Circle
iorthbrook, Il 60062

(708) 564-2350 !
o

-RC:tc !
STAFF REPLY LETTER ¥

Jecember 28, 1995

JVISION OF CORPORATION FINANCE

 Re: The Quaker Oats Company (the "Company") . !

|

|

‘ RESPONSE OF THE OFFICE OF CHIEF COUNSEL
|

‘ Incoming letter dated December 18, 1995 : ’
|

|

| The proposal recommends that the Company board of directors retain an investment baj"nking firm to explore

lternatives that include the possible sale or merger of the Company.

oy '
‘ The Division is unable to concur in your view that the proposal may be omitted from the Company's proxy materials
 n reliance on rule 14a-8(c)(7), as a matter relating to the conduct of the Company's ordinary business operations. [n the
staff's view, the propesal is directed at the board undertaking steps that could lead to the separation of the Company's
Jusinesses. [t appears, therefore, that the object of the proposal relafes fo a decision concerning extraordinary-eerporate—
| ransactions rather than to malers involving the operation of the Company's ordi iness-

divisior] does ot believe that rule T4a-8{c)({7) iay be Teligd upon as a basis to omit the proposal from the Company's
yroxy materials, ' L
: — .

Sincerely, i e SN

|
| stephanie D. Marks ' l}

|
|
| Attorney Advisor
|

. . bl
-In Standard Qil, a shareholder had proposed that Standard Ol Company (New Jersey) sharéholders adopt a resolution
alling for the company to continue and intensify efforts to encourage operation and development of petroleum reserves !
heneath the world's continental shelves and slopes and ocean bottoms and encourage the cg"eation of a stable
nternational regime having jurisdiction over mineral resources of underseas areas in international waters. The District
~ourt concluded that, under Rule 14a-8(c)(1), the proposal at issue was not a proper subject for shareholder action.

i

. i
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ledaltion Financial Corp.»>
'ublic Availability Date: May 15, 2004 _ | {
VSB File No. 0517200404 ' o
iche Locator No. None o . "
VSB Subject Category: 77 ' ' ' :
teferences: |

securities Exchange Act of 1934, Section 14(a); Rule 14a-8 ' 7

[INQUIRY LETTER] s|

securities and Exchange Commission
Jivision of Investment Management ;
:50 Fifth Street, N.W. , !
Mashington, D.C. 20549 i

Attention: Office of Chief Counsel F

Re: 4Medallion Financial Corp.»

Commission File No. 0-27812

Imission of Shareholder Proposal

Ladies and Gentlemen:

“AMedallion Financial Corp.,™ a Delaware corporation ("Medallion” or the "Company'f'), received a letter dated
september.22, 2003 from Mr. Phillip Goldstein of Kimball & Winthrop, Inc. on behaif of Opportunity Partners L.P. {the
‘Proponent") submitting a shareholder proposal together with a supporting statement (the "Prbposal"), a copy of which is
ittached hereto as Exhibit A, for inclusion in Medallion's proxy materials for its 2004 Annual EMeeting. We hereby request
sonfirmation that the Staff of the Division of Investment Management of the Securities and Exchange Commission (the
Staff") will not recommend an enforcement actien if, in reliance on certain provisions of Rule'14a-8 of the Securities

zxchange Act of 1934, as amended (the "Exchange Act"), Medallion omits the Proposal and-supporting statement
"Supporting Statement”) from its 2004 proxy materials. !

!
Pursuant to Rule 14a-8(j)(2), this letter sets forth the grounds on which the -'ICorporationP proposes to omit the

“roposal from its proxy materials. Further, Medallion files herewith six copies of the Proposal, and encloses six copies of
his letter pursuant to Rule 14a-8(j). By copy of this letter and accompanying material, the Prﬁponent is being notified,
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h

pursuént to Rule 14a-8(j), of Medallion's intention to omitthe Proposal from Medallion's 2004 proxy materials.

Although “Medallion® has not yet finalized its schedule for the mailing of the definitive proxy statements and other
1aterials to its stockholders and the filing of such materials with the Staff, the Company will not mail and file such
efinitive materials before June 8, 2004.

As described in detail below, it is the ACompany’'sP position that this Proposal should be resolved in accordance with
e guidance regarding the Staff's recent no-action relief determination in BKF Capital Group, Inc. (February 27, 2004), as

/e believe it relates to an identical proposal and is entirely on point. - '

¥

The Proposal states:

o
‘wﬂ f e Ty

RESOLVED: The stockholders of AMedallion Financial Corp. ("Medallion™)® request that an investment banking
rm be engaged to evaluate alternatives to maximize stockholder value including a sale of the.Company.

e ,

Supporting Statement:

b
"y
L

The shares of AMedallion® trade at market price that is significantly below their net asset value ("NAV™} of

ipproximately $9 per share. Recently, Medallion's shares have been trading at a discount of more than 20% from their
JAV. :

:Xpenses are on course to exceed 90 cents per share. If so, that will consume almost ali of Medallion's income, leaving
iimost nothing to be distributed to shareholders. On the other hand, Medallion could be worth a substantial premium to a
strategic acquirer with greater resources and a lower cost of capital like a bank that can cut expenses and capitalize on
synergies to increase revenue. In short, we think a sale of Medallion is the surest way to enhance stockholder value.

lherefore, the board should immediately engage an investment banking firm to evaluate alternatives to maximize
shareholder value including a sale of Medallion,

L TN

S

?s set forth in more detail below, “eMedallion™ proposes to exclude the Proposal from its 2004 proxy materials,
Jecause it believes that the Proposal can be excluded under Rules 14a-8(i)(7), (3), (1), and (10).

We think one reason for the discount may be "IMedallion's® very high operating expenséé. in 2003, operating

1. Exclusion under Rule 14a-8(i)(7) 3
Rule 14a-8(i}(7) provides that a proposal and.statement in support thereof may be excluded from a registrant's proxy
statement if it "deals with a matter relating to the <“company'sP ordinary business operations.” Under this Rule,
oroposals may be excluded if they involve business matters that are mundane and the proposal does not implicate any
substantial policy or other consideration. See Release No. 34-12999 (November 22, 1976). The Staff states that "the
asic reason for this policy is that it is manifestly impracticable in most instances for stockholders to decide management
roblems at corporate meetings." See Release 34-19135 (October 14, 1982) Note 45. Accordingly, the Rule operates to
xclude shareholder proposals that "deal with ordinary business matters of a complex nature that {stockholders], as a
roup, would not be qualified to make an informed judgment on, due to their lack of business expenrtise and their lack of
ntimate knowledge of the issuer's business.” See Release No. 34-12999 (November 22, 1976).

The Staff has previously delineated the Rule's purpose and application by specifying that: *

)
attp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=... 1/3/2006
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"[T]he general underlying policy of this exclusion is consistent with the policy of most state corporate laws: to confine
1e resolution of ordinary business problems to management and the board of directors, since it is impracticable for
hareholders to decide to solve such problems at an annual meeting.

The policy underlying the ordinary business exclusion rests on two central considerations. The first relates to the
ubject matter of the proposal. Certain tasks are so fundamental to management's ability to run the dcompany® on a
ay-to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight ... the second
onsideration relates to the degree to which the proposal seeks to micro-manage the company by probing too deeply into
'atters of a complex nature upon which shareholders, as a group, would not be in a position to make an informed
idgment." Release No. 34-40018 (May 21, 1998).

The Proposal directs the fCompany® to engage an investment banking firm to "evaluate alternatives to maximize
tockholder value." However, maximizing the value of a corporation is one of the primary goals of the board of directors
f a for-profit corporation. Similarly, monitoring and assessing the value of a company is an ongoing responsibility of a
ompany's board of directors. Consistent therewith, the Board routinely considers and implements business strategies
nd oversees the management of the Company, including but not limited to considering the engagement of, and
‘hgaging, third-party advisers to aid the Company to increase shareholder value.

While the Proposal refers to a sale of the “Company® as a potential alternative, it does not limit the scope of the
roposal to a sale of the whole Company or ancther extraordinary corporate transaction involving all, or substantially all,
f the Company's assets. The text of the Proposal on its face would cover ordinary business matters as well as
xxtraordinary corporate transactions. The board of directors and management of the Company could maximize
hareholder value through any number of actions short of an extraordinary corporate transaction, and as discussed below,
1e Company's board of directors has indeed been actively addressing shareholder value, and those other items within
S purview.

Furthermore, such a broad mandate intrudes upon ordinary business matters that are reserved for management and
ne board of directors under applicable corporate law. Pursuant to Section 141(a) of the Delaware General €Corporation
* Law (the "DGCL"), "the business and affairs of every [Delaware] corporation organized under this chapter shall be
nanaged by or under the direction of a board of directors, except as may otherwise be provided (under other provisions of
he DGCL) or in its certificate of incorporation.” Thus, in the absence of a provision reserving power to the stockholders in
ne certificate of incorporation or a provision of the DGCL directing or requiring that stockholders take action, the directors,
ather than the stockholders, manage the business and affairs of 2 Delaware corporation. The certificate of incorporation
i Medallion contains no reservation by the stockholders of the power or duty to manage thebusiness and affairs of
Aedallion. Rather, pursuant to Article FIFTH of the certificate of incorporation of Medallion, "the Board of Directors is
'xpressly authorized and empowered to manage, or direct the management of, the business and affairs of [Medailion]
nd to exercise all such powers and do all such acts and things as may be exercised or done by [Medallion] subject,
ievertheless, o the provisions of the Delaware General Corporation Law, [the] Restated Certificate of Incorporation and
he Bylaws of the Corporation.” It is well settled in Delaware that once the board of directors of a Delaware corporation
recomes charged with managing the business and affairs of a corporation, it may not delegate the power and duty to
nanage the business and affairs of the corporation to third parties, including stockholders. In this regard, see Lehrman v.
~ohen, 222 A.2d 800 (Del. 1966) wherein the Delaware Supreme Court stated, "it is settled, of course, as a general
srinciple, that directors may not delegate their duty to manage the corporate enterprise.... The delegation of duty, if any, is
nade not by the directors, but by stockholder action under Section 141(a), via the certificate of incorporation.” Id. at 808.

The Staff has taken the position that proposals relating to the determination and implementation of a <dcompany'sP
pusiness strategies are matters relating to the conduct of the company’s ordinary business. Accordingly, the Staff has
onsistently allowed companies to exclude proposals under Rule 14a-8(i)(7) that in substance seek to have the board of
irectors retain the services of an independent third party for the general purpose of evaluating alternatives, even where
ome of the proposed strategic alternatives are of an extraordinary nature. ‘

While the Proposal refers to a sale of the ACompany® as a potential alternative, it does not limit the scope of the
roposal to a sale of the whole Company or another extraordinary corporate transaction involving alt, or substantially all,
f the Company's assets. The text of the Proposal on its face would cover ordinary business matters as well as
xtraordinary corporate transactions. The board of directors and management of the Compary could maximize
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shareholder value through any number of actions short of an extraordinary corporate transaction, and as discussed
elow, the Company’s board of directors has indeed been actively addressing shareholder value, and those other items

sdthin its purview.

Furthermore, such a broad mandate intrudes upon ordinary business matters that are reserved for management and
e board of directors under applicable corporate law. Pursuant to Section 141(a) of the Delaware General “dCorporation
* Law (the "DGCL"), "the business and affairs of every [Delaware] corporation organized under this chapter shall be
nanaged by or under the direction of a board of directors, except as may otherwise be provided (under other provisions of
ne DGCL) or in its certificate of incorporation.” Thus, in the absence of a provision reserving ‘power to the stockholders in
he certificate of incorporation or a provision of the DGCL directing or requiring that stockholders take action, the directors,
ather than the stockholders, manage the business and affairs of a Delaware corporation. The certificate of incorporation
if Medallion contains no reservation by the stockholders of the power or duty to manage the business and affairs of
fedallion. Rather, pursuant to Article FIFTH of the certificate of incorporation of Medallion, “the Board of Directors is
:xpressly authorized and empowered to manage, or direct the management of, the business and affairs of [Medallion)
tnd to exercise all such powers and do all such acts and things as may be exercised or done by [Medallion] subject,
ievertheless, to the provisions of the Delaware General Corporation Law, (the] Restated Centificate of Incorporation and
he Bylaws of the Corporation.” It is well settled in Delaware that once the board of directors of a Delaware corporation
)ecomes charged with managing the business and affairs of a corporation, it may not delegate the power and duty to
nanage the business and affairs of the corporation to third parties, including stockholders. In this regard, see Lehrman v.
>ohen, 222 A.2d 800 (Del. 1966) wherein the Delaware Supreme Court stated, "it is settled, of course, as a general
rinciple, that directors may not delegate their duty to manage the corporate enterprise.... The delegation of duty, if any, is
nade not by the directors, but by stockholder action under Section 141(a), via the certificate of incorporation.” Id. at 808.

The Staff has taken the position that proposals relating to the determination and implementation of a lcompany's®™
wsiness strategies are matters relating to the conduct of the company’s ordinary business. Accordingly, the Staff has
‘onsistently allowed companies to exclude proposals under Rule 14a-8 (i)(7) that in substance seek to have the board of
lirectors retain the services of an independent third party for the general purpose of evaluating alternatives, even where
some of the proposed strategic alternatives are of an extracrdinary nature.

nc. pursuant to Rule 14a-8(i)(7) in a letter date =
he Staff's convenience. The proposal at issue | ratier was in all material respects identical to the instant Proposal,
and although the identity of the shareholder is not necessarily material to the Staff's analysis, the proponent of that
yroposal was Mr. Phillip Goldstein on behalf of Opportunity Partners L.P., the same individual responsible for the instant
roposal. In granting the no-action relief by informing BKF Capital Group, Inc. that the Staff would not recommend
:nforcement, the Staff noted that the proposal "appear{ed] to relate {o both extraordinary transactions and non-
:xtraordinary transactions.” See afso, Telular Corporation (December 5, 2003) (excluding a proposal to appoint a board
;ommittee to explore strategic alternatives to maximize shareholder value appeared to relate in part to non-extraordinary
ransactions), Archon Corporation (March 10, 2003} (excluding a proposal to appoint a board committee to explore
strategic alternatives to maximize shareholder value), Lancer Corporation (March 13, 2002) {excluding a proposal to
etain an investment bank to develop valuation of the company's shares and to explore strategic alternatives to maximize
shareholder value), Virginia Capital Bancshares (January 16, 2001) (excluding a proposai that board hire an investment
1ank to evaluate means to impr i ing sale of the company), Vista Bancérp, Inc. (January 22, 2001)
‘excluding a proposal calling for a qualified financial advisory and bank consulting firm to be retained to explore various
strategic alternates [sic] for the future of Vista Bancorp, including a sale or merger), Bow! America, Inc. (Sept. 19, 2000)
excluding a proposal calling for board to retain an investment banker to recommend ways to enhance shareholder valye),
Varsh Supermarkets, Inc. (May 8, 2000) (excluding a propgsal recommending that fhe hoard engage _an investment
sanker to explore all alternati e the value of the company), NACCO Indust., Inc. (March 29, 2000)

-excluding a proposal recommending that the board of directors engage the services of an investment banker to explore
alternatives to enhancing shareholder value, including, but not limited to, possible sale, merger or other transaction for

any or all assets of the company), Sears, Roebuck and Co. (February 7, 2000) {excluding-a proposal requesting the
:ompawmmwmm@mwm Bel Fuse, Inc. (April 24,
1991) (&xcluding a proposaWﬂMﬂﬂ%ﬂMWMves for maximizing
stockholder value), The Stafésman Group, Inc. (March 22, 1990) (excluding a proposal relating to a restructuring. of the
company, so as to maximize shareholder value, with the assistance of investment bankers), and Integrated Circuits inc.
.December 27, 1988} (excluding a proposal relating to the engagement of an investment banker to make —
‘ecommendations to maximize shareholder yalue).
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We are aware of instances in which the Staff has taken the position that the sale of the <“company® or a line of
usiness is an extraordinary event, and thus shareholder proposals relating thereto may not be omitted from the subject
ompany’s proxy materials. For example, in Alfegheny Valley Bancorp, Inc. (January 3, 2001) the proposal
zcommended that the board retain an investment bank "to solicit offers for the purchase of the Bank's stock or assets."
he proposal in Allegheny Valley Bancorp called for the retention of an investment bank for the specific purpose of
oliciting offers for the purchase of the Bank's stock or assets, and not for the general purpose of exploring strategic
lternatives to maximize shareholder value. Thus, in denying no-action relief, the Staff noted that "the proposal relates to
1e sale of the Company to the highest bidder." See aiso, Bergen Brunswig Corporation (December 6, 2000) (proposal

1at the board of directors arrange for the prompt sale of Bﬂgen&unswzgﬁn:pn:auonmﬂxe_mglmsmmawr
xcludable), The Student Loan Corpo 1 (March 18, 1999) (proposal to hire investment banker to explore all

lternatives to enhance the value of the company including a 5ale, merger or premium tender offer share repurchases,
i

ot excludable).

The Proposal at issue here can be distinguished from Allegheny Valley Bancorp, Bergen Brunswig, and The Student
.0an ACorporation® because the present Proposal does not seek a particular extraordinary corporate transaction.
Inlike the proposals in these no-action letters, the Proposal is not focused on an extraordinary corporate transaction, but
n the ordinary business matter of enlisting an investment banker to explore altemnatives to maximize shareholder value.
\s discussed above, NUMerous i

action-etters reflect the Staff's view that proposals related to hiring advisers to counsel
t board of directors-efstrategic alternatives” ard generally regarded as relating to non-extraordinary matters and are
:onsidered part of the registra dinary business. Moreover, the Proponent states "one reason” the Company's

‘hares trade at a discount from their net asset value is its "high operating expenses." Addressing this issue would not
equire an extraordinary corporate transaction by either the Company or its Board. However, the Proposal is not in any
nanner limited to extraordinary corporate transactions, but rather focuses on general expense levels of the Company,
vhich could be addressed through non-extraordinary means. . '

It

4AMedallion™ believes that the Proposal at hand is clearly more similar to the proposals sét forth in BKF Capital
aroup, Inc., Telular Corporation, Archon Corporation, Lancer Corporation, Virginia Capital Bancshares, Vista Bancorp,
3ow! America, Marsh Supermarkets, NACCO, Seaas, Roebuck andCo., Bel Fuse, Inc., Statesman Group, Inc, and
ntegrated Circuits Inc. where the Staff grante jon relief in each of those cases because the proposals at issue
ocused on non-extraordinary business ma & part of such companies ordinary business operations: hiring an
nvestment banker to "maximize stockholder of these proposals, and the instant Proposal, share a common
lemand: to require the board of directors of th ompanies to hire a third party to assess and/or maximize the
ralue of the companies. Therefore; Medallion  for distinguishing between the foregoing proposals calling
or the hiring of an investment banking firm to assi vise a board of directors to maximize stockholder value, and
he instant Proposal requiring the Board of Directors@® engage an investment banking firm to-"evaluate alternatives to
naximize stockholider value including a sale of the Company.” In each case, the proposals relate to the ordinary
Jusiness operations of the subject company. Choosing to retain an investment banker as an.adviser or consultant on
natters of general business strategy (i.e. to determine Medallion's value or enhance such value) is a non-extraordinary
ransaction incident to the Board's managerial and supervisory decisions concerning the development, implementation,
ind oversight of business strategies designed to enhance Medallion's financial performance and market value, functions
he Board takes very seriously. Indeed, as further described below, Medallion's Board has engaged investment banking
irms over the past years, including very recently, as part of its responsibilities as charged under corporate law. The
esponsibility of making such decisions is so essential and fundamental to the core functions of the Board and so regularly
>arried out on an ongoing basis, it must be considered part of Medallion's ordinary business ,pperations.

In sum, a review of no-action letters in this area shows that the Staff has made an important distinction betweenp&

roposa ¥ irctors or management to hire an investment banker (or take other action) to proceed X
#fTa specific extraordinary transaction (whith, proposals may not be omitted in reliance on subsection (i)(7)), and those

>roposals Which call on a board of directors or management to hire an investment banker (or proceed with some other

action) to assist in enhancing shareholder value in a general way (which proposals may be omitted in reliance on

subsection (i}(7)). We submit the instant Proposal falls into this Iatter category.

[
4

Additionally, it should be noted that Proponent's Supporting Statement amply demonstrates that Proponent's Proposal
ocuses entirely on matters reasonably considered ordinary business determinations, including decisions essential to the
Company'sP business strategy (i.e. assess market value and decide on strategies to enhance such value, addressing
ompany operating expenses). When the Proposal and Supporting Statement are read together, it is readily apparent
hat the scope of corporate business matters that the Proposal addresses is not exclusively extraordinary corporate
ransactions. The Proposal and its Supporting Statement make clear that the sale of Medallion is not mandated, but
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rather, that an investment banker be engaged for the much more general purpose of evaluaiting "alternatives to
aximize shareholder value including sale of the Company.” Accordingly, for the reasons stated above Medallion
elieves the Proposal may be properly omitted .pursuant to Rule 14a-8(i)(7).

. Exclusion under Rule 14a-8{i){10)

Rule 14a-8(i)(10} permits omission of a proposal if it has already been substantially |mplemented The Staff has
reviously taken the position that proposals to engage an investment banker are rendered moot by the engagement of an
westment banker. See, e.g., Health Insurance of Vermont, Inc., (February 28, 1995) (proposal for @company® to hire
n outside firm to review potential alternatives to enhance shareholder value, mcludlng a merger of business and sale of
1e company rendered moot by subseqguent hiring of investment banker); Borden Inc., (February 23, 1994) (proposal for
oard to undertake investment banking study to determine value of the company if non—food businesses were divested
ind to make such study available to shareholders rendered moot by prior engagement of investment banking firm).

The facts in these letters are closely analogous to the situation at hand. As previously disclosed in the 4dCompany'sP
\nnual Report on Form 10-K, filed with the Staff on March 15, 2004 {the relevant excerpts of which are attached hereto as
ixhibit C) and in connection with its long term strategic business plan, Medallion has recently engaged two nationally-
ecognized investment banking firms "to analyze and investigate opportunities to maximize shareholder value, including a
ossible sale” of two of its operating subsidiaries, Business Lenders, LLC and Medallion Taxi Media, Inc. In effect,
fledallion and its Board, as part of its business strategy and responsibilities under corporate law, have carried out the
naterial content of the Proposal. The hiring of yet another investment bank to foliow the literal terms of the Proposal
vould involve undue expense and would be a waste of corporate assets, and would divert management's attention from
he successful implementation of its present business plan (i.e., the analysns and mvestlgatlon of strategic opportunities at
wo of its operating subsidiaries and capltallzmg on the financial synergies that Medallion Bank offers (as described
ielow), in each case with a view to maximize shareholder value). Moreover, the Proposal's Supporting Statement that the
ompany will benefit from a bank’s tower cost of funds is now mooted by the recent regulatory approval of the
lompany's new bank subsidiary, Medallion Bank, which is further described below.

Accordingly, because the Proposal has been "substantially implemented” so as to render the Proposal moot,
4Medallion® believes that the Proposal may be properly omitted pursuant to Rule 14a-8(i)(10).

i. Exclusion under Rule 14a-8(i}{3)

Rule 14a-8(i)(3) provides that a registrant may exclude a proposal from its proxy materiale if the proposal or supporting
statement’is contrary to the Staff's proxy rules, including Rule 14a-9, which prohibits false or misleading statements in
woxy soliciting materials. iMedallion® believes that significant portions of the Proposal are false and/or misleading.

The Proposal states, "Recently, Medallion'sP shares have been trading at a discount of more than 20% from their
JAV." In December 2003, Medallion's stock price reached as high as $9.50 per share, or 6.86% above the net asset
ralue of $8.89 as reported in Medallion’s Annual Report on Form 10-K for the period ending December 31, 2003.
fledallion shares continue to currently trade at or near book value, not at a "discount of more than 20%" as the
roponent portrays in the Supporting Statement. Indeed, the Company's stock market price increased a cumulative
137.25% in 2003,from $4.00 per share on January 1, 2003 to $9.49 per share on December 31, 2003. This statement is
herefore significantly misleading.

The phrase 4"Medallion®™ could be worth a substantial premium to a strategic acquirer with greater resources and a
ower cost of capital like a bank” is materially misleading. In October 2003, Medallion received approval from the Federal
Jeposit Insurance Corporation (the "FDIC") for federal deposit insurance for its wholly- -owned subsidiary, Medallion
3ank. Medallion Bank, a Utah industrial loan corporation, is a depository banking institution subject to regulatory
wversight and examination by both the FDIC and the Utah Department of Financial Instltutlons One of the many benefits
>f FDIC approval is Medallion Bank's ability to accept federally-insured deposits, which will'greatly lower the cost of funds

Attp://business.cch.conm/primesre/bin/highwire.d11?U=azir22& MH=200&QBE=N&RR=Y&ATH=...  1/3/2006
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throughout the entire Company. Medallion belfieves that Medallion Bank will reduce-its borrowing costs and increase
s margins significantly. Thus, the instant Proposal that implores Medallion to sell to an acquirer who benefits froma .
ank cost of funds is now misleading (and also moot) given that the new Medailion Bank provides benefits to the
ompany identical to those suggested by the Proposal's Supporting Statement. )

Finaily, the phrase "we think a sale of AMedallion® is the surest way to enhance stockholder value” is misleading. It is
fledallion’s argument that a sale of the Company is not only imprudent in light of its recent financiat strides, but may
ave the reverse effect of reducing stockholder value. Medallion has issued a press release, dated October 7, 2003, that
wdicates the belief of management that "Medallion Bank will give [the Company] an excellent platform to grow two of
ts] most profitable lending areas, taxicab medallion lending and asset-based lending. One of the many benefits of this
ipproval is the ability to accept FDIC-insured deposits, which will greatly lower [the Company’s] cost of funds.” In a
ubsequent press release, dated January 8, 2004, Medallion announced that "[c] ustomers of Medallion Financial won
approximately] 80%, or 40 of the 50 non-limited taxicab medallions that were auctioned” in the City of Chicago. In
liscussing the possibility that 900 new taxicab medallions will be issued in the City of New York over the next three
ears, Medallion stated, "Many of [its] customers were successful bidders at [the last] auction, and [the Company is]
opeful they will also be successful at this upcoming auction.” Thus, not only does Medallion believe that the recent
:stablishment of Medallion Bank, the recent acquisition of medallions in Chicago, and the issuance of medallions in the
ew York City market will enhance stockholder value, but it has made available to the public specific evidence of its
weliefs. »

In sum, as described above, the Proposal is false and misleading. Thus, the Proposa! violates Rule 14a-9, which
wohibits false or misleading statements in proxy soliciting materials. Accordingly, eMedallion® believes the Proposal
:an properly be omitted from its 2004 proxy materials pursuant to Rule 14a-8(i)(3), which provides that a registrant may
:xclude a proposal from its proxy materials if the proposal or supporting statement is contrary to the Staff's proxy rules.

Based on the foregoing discussion, {Medallion® believes that the Proposal may properly be omitted from its 2004
roxy materials pursuant to subsections (3), (7), and (10} of Rule 14a-8(i). Medaltion respectfully requests the Staff
;onfirm that it will not recommend enforcement if theProposal is omitted from the 2004 proxy materials. If the Staff
lisagrees with Medallion's conclusion that the Proposal may be so omitted, we request the opportunity to confer with the
>taff prior to the issuance of its position. ' :

#

If you have any questions or need any additional information with regard to the enclosed of the foregoing, please
:ontact the undersigned at (212) 328-3615. ' :

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this letter and returning it
o the undersigned in the enclosed stamped, self-addressed envelope.

Very truly yours,
Michael C. Carroll
Enclosures

cc: Mr. Phillip Goldstein

Opportunity Partners L.P. ) ¥
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[INQUIRY LETTER] i

April 7, 2004

"TA FEDERAL EXPRESS

iecurities and Exchange Commission
division of Investment Management
50 Fifth Street, N.W.

Vashington, D.C. 20549

Attention: Office of Chief Counsel

Re: "Medallion Financial Corp.»

Commission File No. 0-27812

~ Imission of Shareholder Proposal

Ladies and Gentlemen:

<“Medallion Financial Corp. ("Medallion”® or the "Company") is writing in response to the March 23, 2004 letter
rom Mr. Phillip Goldstein on behalf of Opportunity Partners L.P. (the "Proponent"} to the Staff of the Division of
nvestment Management of the Securities and Exchange Commission (the "Staff') regarding a shareholder proposal and
supporting statement (the "Proposal”) submitted for inclusion in Medallions proxy materials for its 2004 Annual Meeting
f Shareholders. A copy of the letter is attached hereto as Exhibit A {the "Proponent Response Letter”).

On March 18, 2004, €Medallion?® submitted a letter {the "No-Action Letter Request") to réquest confirmation that the
~ 3taff would not recommend an enforcement action if, in reliance on certain provisions of Rule;14a-8 of theSecurities
- 2xchange Act of 1934, as amended (the "Exchange Act"), Medallion excluded the Proposal from its 2004 proxy
~ naterials.

As described in detail below, the 'lCompanyb- respectfully disagrees with the assert:ons in the Proponent Response
-etter and again requests the relief specified in the No-Action Letter Request.

I
|
|
' Pursuant to Rule 14a- -8(j), Medallion® files herewith six copies of this letter and a copy of this letter and
l accompanying material is being forwarded to the Proponent.
|
|
I

k. Discussion !

The Proponent Response Letter fails to stale an effective case against exclusion. In fact, the Proponent concedes that
- AMedallion® will likely prevail in this matter, based on the Staff's recent no-action relief provided in BKF Capital Group,

Jttp://business.cch.com/primesrc/bin/highwire.dll?U=azir22&MH=200&QBE=N&RR=Y&ATH=... 1/3/2006
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Inc. (February 27, 2004). Moreover, the Proponent Response Letter further concedes that Medallion has, consistent
rith the Proposal, hired two nationally-recognized investment banking firms to consider aiternatives to maximize
hareholder value. Finally, the Proponent admits that the Company's shares have been trading at a "narrower discount”
‘om the data presented in the Proponent's supporting statement. For the reasons set forth in. the No-Action Letter request
nd in the brief discussion below, the Company respectfully asserts that the Proposal fails to comply with Rule 14a-8.

!

- Proponent’'s Response Regarding Exclusion under Rule 14a-8(a) (i}7): Ordinary Business Operations of the
{Company P .

The Proponent concedes that the instant Proposat is "substantially identical” to the recent proposal the Proponent
ubmitted to BKF Capita! Group, Inc. and that "the 4Company® should be granted no action relief’ under Rule 14a-8 (i}
7) in fight of the Staff's no-action assurances in BKF Capital Group, Inc. (February 27, 2004). However, the Proponent
tesponse Letter states that the Staff's analysis under Rule 14a-8(i)(7) was entirely incorrect..The-Proponent attempts to
:stablish that the standard used by the Staff in BKF Capital Group, Inc. was inappropriate. In-fact, the Proponent states
in intention "to bring an action for declaratory and injunctive relief if [the] proposal is not included in BKF Capital Group's
rroxy material.” Uitimately, we believe the Proponent will not prevail, given the exacting standard employed by the courts
3 overturn a Staff no-action decision. In Amalgamated Clothing & Textile Workers Union v. Wal-Mart Stores, Inc., the
ederal district court case cited by the Proponent, the court noted that "the uliimate criterion” for interpreting an’
idministrative regulation is the agency's interpretation of the regulation, "which becomes of controlling weight unless that
erpretation is ‘pfainly erroneous or inconsistent with the regulation.” (emphasis added) 821, F.Supp. 877, 883. While we
ecognize that no-action letters are not on a precedential par with formal SEC rulemaking or adjudication, we contend, as
he court held, "courts have relied on the consistency of the SEC staff's position and reasoning on a given issue, or the
ack of consistency, in determining whether a proposal that was deemed excludable by the SEC staff can in fact be
mitted under Rule 14a-8[(i)]7." id. at 885.

As discussed in detail in the No-Action Letter Request, the Proposal is in allmaterial respects identical to the proposal
A BKF Capital Group, Inc., and is substantially similar to shareholder proposals in which the Staff previously determined
hat it would not recommend enforcement action if such proposals were excluded, as such proposals related to ordinary
wsiness operations of the companies. P

We respectfully submit that, in accordance with state corporate law, the day-to-day business affairs of the dCompany
» should be managed by its officers and directors. See Del. Code Ann. Tit, 8 §141(a). Clearly, the Proponent feels that
he Proposal is important, but that alone does not make it a proper subject for shareholder action.

!. Proponent's Response Regarding Exclusion under Rule 14a-8(i} (10): Substantially Implemented

The Proponent acknowledges that the <4Company® "is in the process of engaging an investment banking firm to
:xplore the sale of one of its subsidiaries and has recently retained another investment banking firm to explore the sale of
nother subsidiary.” However, the Proponent argues the Proposal has not been substantially implemented because the
nvestment banking firms were not hired to evaluate the sale of the Company as a whole.

We respectiully disagree with the Proponent's interpretation of the Proposal's language. The Proposal requests "an
nvestment banking firm be engaged to evaluate alternatives to maximize stockholder value," and while the Proposal
suggests a sale of the Company® be explored (by using the word “including”), it is not in any way limited by such
neasures. We submit that Medallion has conformed to the Proposal's request to maximize shareholder value in two
naterial ways. First, consistent with the Proposal, Medaltlion has hired two nationally-recognized investment banking
irms to "analyze and investigate opportunities to maximize shareholder value, including a possible sale of part or all of the
subsidiarfies].” See Medallion Financial Corp.’s Annual Report on Form 10-K, filed on March 15, 2004 (The Company
rired two investment banking firms to consider strategic alternatives for two of its operating subsidiaries). Second, the
ormation of our Medallion Bank subsidiary will greatly lower the cost of funds throughout the entire Company. Medallion
selieves that Medallion Bank will reduce borrowing costs throughout the Company and increase its margins significantly,
vhich we believe will further enhance shareholder value. The Proponent's supporting statement states that the Company
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3
h

could benefit from the lower cost of funds of a bank. We fully believe that our FDIC-insured Medallion Bank is indeed
uch a bank. ' !

v
'

Accordingly, because the Proposal has been "substantially implemented” by the “ACompany® so as to render the
‘roposal moot, Medallion reasserts its belief that it may be properly omitted pursuant to Rule 14a-8(i)(10).

- Proponent’s Response to Exclusion under Rule 14a-8(i)(3): False or Misleading Statements.

Finally, the Proponent "concedels] that [the "{Company's?® shares] have recently been trading at a narrower
liscount.” However, the Proponent contends, "nothing [contained in the supporting statement] said or omitted is false or

nisleading." We respectfully disagree with this contention, andfirst refer the Staff to our discussion of this item on pages 8
ind 9 of the No-Action Letter Request. :

Second, contrary to the implication in the Proponent Response Letter, the Board of Directors of the <Companyd
;onducted "a fair and balanced discussion” (Proponent's request) of the Proposal in addition to its ordinary business at its
Aarch 2, 2004 quarterly meeting. In fact, the Company has spoken with the Proponent on several occasions prior to the
iling of the No-Action Letter Request. During those conversations, the Proponent was informed that the Proposal had
)een (and would be) discussed with the Company's management and Board of Directors. The Board determined that the
iction contemplated in the Proposal was appropriate for management and within Board oversight. While the Company

ippreciates the input of the Proponent, we firmly believe the substance of the Proposal is within the purview of the Board
ind management and should remain there. '

Based on the foregoing discussion, iMedallion® reasserts its belief that the Proposal may properly be omitted from
ts 2004 proxy materials pursuant to subsections (3), (7) and (10) of Rule 14a-8(). Accordingly, Medallion respectfully
equests the Staff confirm that it will not recommend enforcement if the Proposal is omitted from the 2004 proxy materials.
f the Staff disagrees with Medallion’s conclusion that the Proposal may be so omitted, we request the opportunity to
;onfer with the Staff prior to the issuance of its position. .

{
!

If the Staff has any questions or needs any additional information with regard to the enclosed or the foregoing, please
:ontact the undersigned at (212) 328-3615.

Please indicate your receipt of this letter and the enclosures by signing the enclosed copy of this letter and returning it
o the undersigned in the enclosed stamped, self-addressed envelope. - L

Michaet C. Carroll
cc: Mr. Phillip Goldstein ' ’

Opportunity Partners L.P.

[STAFF REPLY LETTER]
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May 11, 2004

fichael C. Carroll, Senior Vice President
fMedallion Financial Corp.0>

-37 Madison Avenue

lew York, NY 10022

Re: 4Medallion Financial Corp.P> .

SEC File No. 0-27812

shareholder Proposal of Opportunity Partners LLP .

Dear Mr. Carroll;
b

Ina Ietter dated March 18, 2004, you notified the staff of the Securities and Exchange Commission ("Commission") that
€Medallion Financiat Corp. "Medalhon")P proposes to omit from its year 2004 proxy sollcmng materials a shareholder
yroposal submitted by Opportunity Partners LP ("Proponent”). The proposat states:

RESOLVED: The stockholders of iMedallion Financial Corp. ("Medallion”)® request that an investment banking
irm be engaged to evaluate alternatives to maximize stockholder value including a sale of the company.

ot
v

You request our assurance that we would not recommend enforcement action if 4Meda|llon.' omits the proposal in
eliance on rule 14a-8(i)(7) under the Securities Exchange Act of 1934, which permits a company to exclude a

shareholder proposal if it "deals with a matter relating to the company’s ordinary business operatlons "1

There appears to be some basis for your view that eMedallion may exciude the proposal under rule 14a-8(i)(7)
elating to its ordinary business operations. We note that the proposal appears to relate to both extraordinary transactions
and non-extraordinary transactions. Accordingly, we will not recommend enforcement actionto the Commission if

- Viedallion omits the proposal from its proxy materials in reliance on 14a-8(i}{7). In reaching this position, we have not
‘ound it necessary to address the alternative bases for omission upon which Medallion re!ieIS.

Sincerely,
Mary A. Cole

Senior Counsel 3

LIn connection with this request, we also received and considered a March 23, 2004, |etter submltted to the staff by

Proponent and a letter from Medallion dated April 7, 2004. g
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[INQUIRY LETTER]
December 14, 2004 !

VIA OVERNIGHT DELIVERY

1.S. Securities and Exchange Commission
division of Corporation® Finance

Jffice of Chief Counsel

{50 Fifth Street, N.W.

Vashington, D.C. 20549

Re: AFirst Charter Corporation® --Shareholder Proposal by D. Mark Boyd Ill and Phillip A. Lewis
Ladies and Gentlemen:

We are writing on behalf of our client, “First Charter Corporation,® a North Carolina corporation (the "Company"),
vith regard to a shareholder proposal (the "Proposal”) submitted to the Company for inclusion in the Company's proxy
statement and form of proxy ("Proxy Materials"} for its 2005 annuai meeting of shareholders. The Proposal was submitted
o the Company via a communication on the tetterhead of the self-designated "Shareholder Enhancement Committee,”
vhich committee apparently is led by Daniel Marcus Boyd I and Phillip A. Lewis and which earlier in 2004 communicated
ts dissatisfaction with the Company’s direction by comments to the news media and by a mailing to targeted shareholders
)f the Company. Based on various news articles appearing in the press, the Company believes that this "Shareholder
Znhancement Committee” {sometimes called "Committee to Enhance Shareholder Value™) is comprised of a group of
shareholders expressing dissatisfaction with respect to the Company. It appears, however, that the Proposal was
submitted individually by Messrs. Boyd and Lewis (the "Proponents”).

)

On behalf of the Company, we hereby notify the Securities and Exchange Commission (the "Commission”) that the
company intends to omit the Proposal from its Proxy Materials pursuant to Rule t14a-8, promulgated by the Commission
inder the Securities Exchange Act of 1934, as amended. We respectfully request, on behalf of the Company, that the
staff of the Division of €Corporation® Finance (the "Staff") confirm that it will not recommend any enforcement action to

|I0-ACT, WSB File No. 0124200511, First Charter Corp.
|
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!
 the Commission if the Company omits the Proposal from its Proxy Materials for the reasons set forth below. To the
xtent that any such reasons are based on matters of law, this letter constitutes an opinion of counsel in accordance with
‘ule 14a-8(j).

The Proposal

A copy of the Proposal, together with the Proponents’ supporting statement, is attached to thls letter as Exhibit A, The
sompany received the Proposal on November 5, 2004. The Proposal reads as follows: S SEEND

J—

*That shareholders of 4F1rst Charter Corporation® (the "Corporation™) request the board of directors to: (1) appoint
1 committee of independent, non-management directors (the "Committee") with authority to explore strategic alternativesyj
ar maximizing shareholder value, including the sale of the Corporation; (2) instruct the Committee to retain a nationally |
ecognized investment banking firm, with expertise in advising financial institutions, to advise the Committee about :
trategic alternatives which would maximize shareholder value, (3) authorize the Commtttee and investment banker to

oard of directors of the Corporation determine that any such offer for the sale of the Corporation will maximize
areholder value, direct management of the Corporation to work to secure all required approvals including shareholder §
pproval, to effect the sale of the Corporation.”

I. Grounds for Omission ] i

As discussed in more detail below, the Company believes that the Proposal may be propeily omitted from the Proxy
viaterials pursuant to the various provisions of Rule 14a-8 discussed herein.

A. The Proposal is beyond the power of the Company to impiement (Rule 14a-8(i)(6)), is not a proper subject
‘or action by the shareholders (Rule 14a-8(i){1)), and if implemented would cause the Company to violate state
aw (Rule 14a-8(i)(2))

Rule 14a-8(i){6} allows a company to omit from its proxy materials a proposal that "the company would lack the power
= or authority to implement.” The Proposal, in part, requests that the Board of Directors of the Company (the "Board")
authorize a committee to solicit and negotiate offers for the sale of the Company and if the committee and the Board
determine that any such offer will "maximize shareholder value," work to obtain necessary approvals. The consideration
- oy the Board of an extraordinary transaction in which the Company is the acquired ¢corporation® or recommending a
- sale of all or substantially al! of the assets of the Company would invoke Article 9 ("Article 9") of the Company's Amended
~ and Restated Articles of Incorporation ("Articles of Incorporation"). A copy of the Company's Articles of
Incorporation is attached as Exhibit B. Article § provides in pertinent part as follows: R

|
|
|
I
‘ iolicit, evaluate and negotiate offers for the sale of the Corporation; and (4) in the event that the Committee and the
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|
|

| "The Board of Directors of the Corporation,® when evaluating any offer of another party to (a) make a tender or

| exchange offer for any equity security of the Corporation, {b) merge or consolidate the Corporation with another

' corporation, or (¢) purchase or otherwise acquire all or substantially all of the properties and assets of the Corporation,

| shall, in connection with the exercise of its judgment in determining what is in the best interests of the Corporation and its
' shareholders, give due consideration to all relevant factors, including without limitation, the social and economic effects on
- the employees, customers and other constituents of the Corporation and its subsidiaries and on the communities in

|

which the Corporation and its subsidiaries operate or are located.” '

With respect to that portion of the Proposal that requests the Board to solicit and negotiate offers for the sale of the
Company, the Proponents clearly emphasize that the Board and committee should seek to "maximize shareholder value.”
In fact, in the supporting statement, the Proponents state unequwocal!y that they intend for the mdependent Board
committee to evaluate the possible sale of the Company "on the basis of shareholder value afone.” Conversely, Article 9
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makes clear that the Board must consider all relevant factors, and not just shareholder value, in evaluating a possible
ale of the Company. The Board takes seriously its role to seek to enhance shareholder value in the management of the
:ompany. However, if the shareholders of the Company adopt the Proposal, then the Board would not be allowed even to
onsider any other factors and would be required to viclate Article 9 of the WArticles of Incorporation®™ in order to
nplement the Proposal.

M

|

The powers and actions of the board of directors of a North Carolina #corporation® are governed by the
orporation’s articles of incorporation, its bylaws and the North Carolina Business Corporation Act {the "NCBCA").
Inder North Carolina law, "the articles of incorporation [are] the fundamental constitutional'document of the -
orporation...." Russell M. Robinson, 1l, Robinson on North Carolina Corporation Law §2.04 (7 1 ed. 2003). See also
1.C. Gen. Stat. §§55-2-02, 55-2-03 and 55-2-06. While the articles of incorporation and bylaws may be amended (see
LC. Gen. Stat. §§55-10-01 et seq.), once adopted and in effect, a corporation is bound to follow their terms. Because
e implementation of the Proposal would require the Board to act in a manner inconsistent with, and in breach of, the
wrticles of Incorporation in violation of North Carolina law, the Board, and thus the Company, lacks the power to
nplement the Proposal, and the Proposal may be excluded from the Proxy Materials pursuant to'Rule 14a-8(i)(6).

Similarly, Rule 14a-8(i}(1) allows a company to omit from its proxy materials a proposa! “that is not a proper subject for
iction by shareholders under the laws of the jurisdiction of the company’s organization." As described above, under North
-arolina law, the articles of incorporation® are the fundamental governing document of a corporation, subject in
ffect only to the provisions of the NCBCA. Because the implementation of the Proposal would require the Board to act in
1 manner that is inconsistent with, and in breach of, the Articles of Incorporation in viclation of North Carolina law, the
>roposal does not present a proper subject for shareholder action under North Carolina taw and may be excluded from
he Proxy Materials pursuant to Rule 14a-8(i)(1). See Farmer Bros. Co. (November 28, 2003) (a proposal regarding
mitation of directors' indemnification that conflicted with the articles of incorporation could be excluded under Rule
4a-8(i)(1) on the ground that it did not present a proper subject for action by such company's shareholders):; Purepac
.aboratories Corporation (April 11, 1974) (a proposal to amend the bylaws in a manner that conflicted with the
:ertificate of incorporation could be excluded under what is now Rule 14a-8(i)(1) on the ground that it did not present a
roper subject for action by such company's shareholders). !

- Finally, Rule 14a-8(i}(2) allows a company to omit from its proxy materials a proposal that "would, if implemented,
:ause the company to violate any state ... law to which it is subject.” N.C. Gen. Stat. §55-8-30 sets forth general

tandards for a director in the discharge of his or her duties as director, including the obligation to conduct himself or
ierself "with the care an ordinarily prudent person in a like position would exercise under similar

ircumstances” (commonly referred to as the duty of due care). Under North Carolina law, "[t]he duty of due care requires
he directors of every “dcorporation® to see that it is operated according to the terms of its articles of incorporation ...."
Robinson, supra §14.03[2]. Because the implementation of the Proposal would require the Board to act in a manner
nconsistent with, and in breach of, the Articles of Incorporation, the implementation of the Proposal would cause the
3oard to violate its duty of due care under of North Carolina law, and the Proposal therefore may be excluded from the
*roxy Materials based on Rule 14a-8(i)(2). See generally AffiedSignal Inc. (January 29, 1999) (a proposal to amend the
yylaws in @ manner that would violate state law and the certificate of incorporation could be excluded under Rule 14a-8
iX2)). Fleming Companies, Inc. (January 19, 1999) (a proposal to amend the bylaws in a manner that would be
nconsistent with the certificate of incorporation could be excluded under Rule 14a-8(i)(2)); Weirton Steel Corporation
January 24, 1995) (same). :

B. The Proposal deals with a matter relating to the Company's ordinary business operations (Rule 14a-8(i)(7))
b

Rule 14a-8(i)(7) allows a company to exclude from its proxy materials a shareholder proposal that "deals with a matter
elating to the company's ordinary business operations.” The ordinary business exclusion has "a fairly straightforward
nission: to ‘relieve the management of the necessity of including in its proxy material security holder proposals which
elate to matters faliing within the province of management.” Release No. 34-39093 (September 19, 1997), citing Release
No. 34-4950 (October 9, 1953). The Commission has explained that the "generat underlying policy of this exclusion is
;onsistent with the policy of most state corporate laws: to confine the resolution of ordinary business problems to
nanagement and the board of directors, since it is impracticable for shareholders to decide how to solve such problems at
an annual shareholders meeting.” Release No. 34-40018 (May 21, 1998). Accordingly, Rule 14a-8(i)(7) operates to
:xclude shareholder proposals that seek to "micro-manage’ the company by probing too deeply into matters of a complex
1ature upon which shareholders, as a group, would not be in a position to make an informed judgment." Release No. 34-
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The Proposal, if adopted, would require in part that the Board appoint an independent committee and engage an
westment banking firm, in each case to explore strategic alternatives to maximize shareholder value. While the Proposal
zfers to a sale of the Company as one possible alternative, it does not limit the scope of the Proposal to a sale of the
:ompany or any other extraordinary corporate transaction. In fact, the Board could maximize shareholder value through

ny number of actions short of an extraordinary corporate transaction.
i

Under the NCBCA, the Board has the authority to conduct the ordinary business of the Company. N.C. Gen. Stat. §55-
-01 provides that "[a]ll corporate powers shall be exercised by or under the authority of, and the business and affairs of
1e dcorporation®™ managed under the direction of, its board of directors, except as otherwise provided in the articles
f incorporation or in [a valid shareholders' agreement]." Neither the Company's Articles of Incorporation nor any
hareholders' agreement in any way limits the authority of the Board to manage the business and affairs of the Company.
"here is no more basic and ordinary function of the directors of a corporation than attempting to enhance shareholder
alue, and to this end the Board regularly considers alternative business strategies aimed at maximizing the Company's
nancial performance and shareholder value and determines when professional assistance is needed in making those
lecisions. Furthermore, retaining an investment banker for the specific purpose of exploring one or more alternatives for
naximizing shareholder value is a non-extraordinary act which the Board has in the past and will in the future take as and
‘hen appropriate. Therefore, because the task of making such decisions is so fundamental to the role of the Board and is
arried out on an ongoing basis, it must be considered part of the Company's ordinary business operations, whether
onducted through an independent committee appointed for that purpose or through an investment advisor engaged for
hat purpose. 1 f :

!

While the Proposal does address an extraordinary corporate transaction (i.e., the sale of the Company), the manner in
vhich the Proposal was drafted clearly indicates that the Proposal is not limited to the consideration of the sale of the
-ompany. The Proposal outlines its request of the Board in four specific subparts: (i) the Hfirst® two subparts focus on
he appointment of a Board committee and the engagement of an investment banker, in each case to explore strategic
ilternatives for maximizing shareholder value; and (i) the second two subparts focus on the solicitation, evaluation and
\iegotiation of offers for the sale of the Compahy. When the second half of the Proposal is considered as part of the
wroader Proposal, it merely reflects one consideration in an endless list of corporate strategies that the Board may
:onsider. In fact, the Proponents specifically have drafted their supporting statement to make it clear that they are not just
equesting a sale of the Company. First, the supporting statement indicates that the proposal is to provide the
ihareholders the opportunity to share their “concerns about the Corporation's current strategic direction and their desire
o maximize the value of their investment in the Corporation.” It does not further state that their desire is "to maximize the

| 'alue of their investment” by a sale of the Company. Furthermore, the supporting statement specifically states that the

 >roposal "does not demand that the board accept any single or particular offer to sell the Corporation,” just that the
lirectors evaluate the option in good faith. It is not possible for the directors of a corporation to evaluate an extraordinary
ransaction in good faith, without considering all other strategic alternatives to maximize shareholder value. Therefore,
vhen the Proposal and the supporting statement are read together, it is apparent that the matters encompassed by the
>roposal are not solel y the extraordinary corporate transactions contemplated by Rule 14a-8(i)(7), because the

onsideration of alternatives to enhance shareholder value clearly is a routine matter and is incident to the Board's

! .

40018 (May 21, 1998).
|

|

| nanagerial powers under North Carolina law.
|
|

The Staff consistently has allowed companies to exclude proposals under Rule 14a-8(i)(7) that in substance seek to
ave the board of directors appoint a special committee or retain the services of an independent third party for the general
Jurpose of explaring ways to enhance sharehotder value, even though, in some cases, the proposals suggested both
‘ rdinary and extraordinary courses of action. For example, in Medallion Financial dCorp.» (May 11, 2004}, the Staff
:oncurred that Medallion could exclude under Rule 14a-8(i)(7) a proposal calling for the engagement of an investment
i »anking firm to "evaluate alternatives to maximize stockholder value including a sale of the company." The Staff noted
~hat "the proposal appears to relate to both extraordinary transactions and non-extracrdinary transactions,"
1otwithstanding that the supporting statement clearly stated that the proponents "think a sale of Medallion is the surest
- vay to enhance stockholder value." See also BFK Capital Group, inc. (February 27, 2004) {(proposal to engage an
 nvestment banking firm to evaluate alternatives to maximize shareholder value, including a sale of the ppear
ed] to relate to both extraordinary transactions and non-extraordinary transactions" and was"excfudalm
~orporation (December 5, 2003) (proposal to appoint an independent board committee to explore strategic alternatives
© maximize shareholder value, including but not limited to a sale, merger, spin-off, split-off or divestiture of the company
or a division of the company, appeared to refate in part to non-extraordinary transactions and was excludable), Bow!

America Incorporated (September 19, 2000) (proposal to retain an investment banker to recommend ways to enhance
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shareholder value, in cluding the consideration of specific alternatives such as a "sale, merger, liquidation or other

sorganization,” related in p art to corporate actions that are not extraordinary and was excludable); NACCO industries,

7c. {March 29, 2000) (propo$al recommending that the board engage an investment banker to explore alternatives to

:nhance the value of the company, including a possible sale, merger or other transaction for any or all of the company's

issets, related in part to non-extraordinary transactions and was excludable); and Sears, Roebuck & Co. {February 7, !50&—

1000) (proposal requesting the company to hire an investment banking firm to arrange for the sale of all or parts of the -

ompany related in part to non-extraordinary transactions and was excludable). As the foregoing no-action letters

lustrate, the consideration of alternatives to enhance or maximize shareholder value involves ordinary business concerns

“at are incident to @ board's managerial powers, whether or not conducted through a special board committee or an

westment banker appointed by the board. Therefore, such proposals are excludable even though they might also include

in extraordinary transaction. ;

The Proposal can be distinguished from the proposals in the no-action letters where the Staff has taken the position
hat the proposals are not excludable as ordinary business lers because the object or primary focus of a proposal is
In extraordinary corporate transaction. See, e.g., A@Eﬁ"&%ﬁﬁncom, fnc. (January 3,-2001) (proposal directing the
woard to hire an investment-bank 15 specific purpose of soliciting offers for the purchase of the bank's stock or assets
:ould not be excluded ’:‘T n-Braniswig 4Corporation®™ (December 6, 2000) {propess he board arrange for the
wompt sale of the company to the highest bidder could not be excludedy : r-{March 18, 1999) (proposal
equesting the board to explore alternatives to enhance shareholder value includ ales.merger or premium tender
ffer share repurchase and report to the shareholders could not be excluded . (February 24, 1998)

- proposal recommending that the board engage an investment banker to explore all alternatives to enhance the value of

he company, including, but not limited to, possible sale, merger or other transaction for any or all assets of the company,
:o dreteexciudsdrhecause when read together with the supporting statement it appeared to focus on possible

#aordinary business transattiens); and Quaker Qats Co. (December 28, 1995) (proposal recommending that the board

etain an mvestme nker to explore all aiternatives to enhance the value of the company, including a plan to separate

he company's business divisions into two independent publicly owned corporations or a possible sale to or merger with

- inother corparation, could not be excluded, noting that the proposal was "directed at the
- ‘ould lead to the separation of the [clompany's businesses ... and relates to a decision concerning extraordinary corporate f

- ransactions”).

S

in the present case, the Proposal does not focus only on cne or more extraordinary corporate transactions. To the

’ :ontrary, the Proposal very specifically outlines its request, and the consideration of the sale of the Company is only one

»art of the Proposal. The crafting of the Proposal into the distinct subparts evidences that the Proponents do not intend for

. he Proposal to focus exclusively on the sale of the Company, but rather to explore all strategic alternatives to maximize

shareholder value. Since the Proposal does not specifically and exclusively advocate an extraordinary corporate
ransaction, and in fact it is drafted in a manner that emphasizes the general exploration of strategic alternatives, the more
ppropriate precedents include Medalfion Financial 4Corp.,W BFK Capital Group, Inc., Telular Corporation, Bow!
imerica Incorporated, NACCO Industries, Inc. and Sears, Roebuck & Co. The Proposal shares a common element with
rach of these proposals: to require the board of directors of the respective companies to form a special committee or hire
2 third party to consider both extraordinary and ordinary business matters. 2 Therefore, the Proposal is excludable under
ule 14a-8{i)7). . :

In summary, a review of no-action letters in this area shows that the Staff has made an important distinction between
yroposals seeking to maximize shareholder value. On the one hand are proposals requesting a board of directors to hire
an investment banker (or take other action) to proceed with a specific extraordinary transaction. These proposals may not
»e omitted from proxy materials in refiance on Rule 14a-8(i)(7)..On the other hand are those proposals that request a
>oard of directors to hire an investment banker (or proceed with some other action} to assist in enhancing shareholder
ralue in a general way, even when the proposal in part addresses an extraordinary corporate transaction. These '
Jroposals may be omitted in refiance on Rule 14a-8(i)(7)). The Proposal falls into the latter category and therefore should
> excludable under Rule 14a-8(i)(7). v

/
C. Inclusion of the Proposal could cause the Company to violate Federal law {Rule 14a-8(i)(2))

Rule 14a-8(i)(2} allows a company to omit from its proxy materials a proposal that "would, if implemented, cause the
>ompany to violate any ... federal ... law to which it is subject.” As described below, the Company is concerned that the
nclusion of the Proposal in the Proxy Materials could be deemed to constitute, in and of itself, a violation of federal law by
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the Company. ‘

The Company is the parent company of First Charter® Bank, a North Carolina state member bank with deposits
isured by the Federal Deposit Insurance Corporation ("FDIC"). On April 19, 1999, Mr. Boyd entered into a plea
rrangement with respect to violations of N.C. Gen. Stat. §78A-8(2) (untawful communication in connection with the
urchase and sale of securities). The plea arrangement arose from the same set of facts that led to the Commission
ction against Mr. Boyd (see SEC v. Daniel Marcus Boyd, llI, Civil Action No. 5:00CV144-V, W.D.N.C.). The Company
elieves that the North Carolina plea arrangement subjects M. Boyd to the provisions of Section 19 of the Federal
repesit Insurance Act ("Section 19"). Section 19 prehibits persons convicted of certain offenses from engaging in certain
numerated activities with respect to any insured depository institution without the approval of the FDIC. These activities
iclude the control of an insured institution or participation in the conduct of the affairs of an msured deposnory institution.
urthermore, Section 19 by its terms prohibits an insured institution from permitting any person that is subject to Section
9 to engage in any conduct prohibited by that Section. A copy of Section 19 is attached as Exhibit C.

i

Based on previous guidance from the FDIC, the Company is concerned that Mr. Boyd's submission of the Proposal
ould be deemed by the FDIC to constitute a violation of Section 19 as an impermissible attempt to exercise a controlling
fluence over the votes of the Company’s other shareholders, particularly in light of the Proponents’ statement that "[w]e
trongly urge alt shareholders to vote FOR this resolution.” The Company is further concerned that if it includes the
’roposal in the Proxy Materials, it would be deemed to be facilitating Mr. Boyd's violation of Section 19, and thus the
-ompany itself (as a parent company of an insured depository institution) would be in violation of Section 19, The
-ompany has requested further guidance on this issue from the FDIC. We will update this request for no-action upon

eceipt of any relevant quidance from the FDIC,
1

Il. Conclusion

Based on the foregoing, we respectfully request that the Staff confirm that it will not recommend enforcement action to
he Commission if the Company omits the Proposal and the Proponents' supporting statement from its Proxy Materials in
eliance on Rule 14a-8(i)(6), Rule 14a-8(i){1), Rule 14a-8(i)(2) and Rule 14a-8(i)(7).

]

The Company currently anticipates that its 2005 Annual Meeting will be held on April 27, 2005, and that definitive
;opies of the Proxy Materials will be filed with the Commission no earlier than March 9, 2005. Accordingly, we would
jreatly appreciate the Staff's timely response to this request. If the Staff disagrees with the Company's position, we would
ippreciate the opportunity to confer with a member of the Staff before the Staff issues its formal response. If you have any
juestions or need additional information, please call the undersigned at (704) 343-2022 or Rick Viola at (704) 343-2149.

3

On behalf of the Company, we hereby file, pursuant to Rule 14a-8(j), six copies of this letter and the Proposal.:We are
simultaneously providing a copy of this submission to the Proponents to advise them of the Company s intent to exclude
he Proposal from the Proxy Materials.

Fmally please acknowledge receipt of this filing by date-stamping the enclosed receipt copy of this letter and returning
t to the undersigned in the enclosed pre-addressed, stamped envelope.

Very truly yours,
fs/

Anne T. Kelly
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Enclosures

cc: Lawrence M. Kimbrough, dFirst Charter Corporation®™
D. Mark Boyd Ill )

Phillip A. Lewis
[APPENDIX 1]

IXHIBIT A ;

shareholder Enhancement Committee
2.0. Box 795
.incointon, NC 28093 "

November 3, 2004 i

/IA CERTIFIED MAIL, RETURN RECEIPT REQUESTED

3oard of Directors _
4First Charter Corporation®
2.0. Box 228 -

hariotte, NC 28202~

Attn: Mr. Lawrence M. Kimbrough

Dear Board of Directors: 4

Please find enclosed herewith, a shareholder proposal submitted in accordance with SEC Rule 14a-8.

The enclosed shareholder proposal (the "Proposal”) and supporting statement are 366 words long. The Proposal is not
mproper under state corporation® law and does not contemplate the violation of any law by the Company. The
>roposal complies with all other requirements for shareholder proposals under SEC Rule 14a-8. The enclosed Supporting

Statement meets the requirements of SEC Rule 14a-8.
i
D. Mark Boyd, Il (“Mr. Boyd") is the record holder of in excess of $2,000 in market value of common stock of dFirst

Sharter Corporation® (the "Company”). Mr. Boyd has held such shares of the Company's common stock since prior to
Jctober 31, 2003. Mr. Boyd wili continue to hold such common stock, as a record holder, through the date of the

Zompany's 2005 Annual Meeting of Shareholders.
k

Phillip A. Lewis ("Mr. Lewis") is the beneficial holder of in excess of $2,000 in market value of commeon stock of the
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Company. Enclosed herewith is a written certification of 54,750 demonstratmg that Mr. Lewis is the beneficial owner of
1 excess of $2,000 in marker value of common stock of the Company Mr. Lewis has held such shares of the Company's
ommon stock since prior to October 31, 2003. Mr. Lewis will remain the beneficial owner of sich shares of common

tock through the date of the Company's 2005 Annual Meeting of Shareholders. h
- ;
Mr. Boyd and Mr. Lewis, or their representative(s), wili attend the Company's 2005 Annual Meeting of Shareholders.
: !
Yours very truly, . ' i
s/
D. Mark Boyd, }I _ ' |
fsf
Phitlip A. Lewis

cc: Anne C. Forrest, , ;

Vice President and Corporate Secretary
[APPENDIX 2] {

SHAREHOLDER PROPOSAL OF D. MARK BOYD, ill and PHILLIP A; LEWIS

That shareholders of AFirst Charter Corporation® (the "Corporation™) request the board of directors to: {1) appoint
y committee of independent, non-management directors (the "Committee™). with authority to explorc strategic alternatives
or maximizing shareholder value, including the sale of the Corporation; (2) instruct the Committee to retain a nationally
ecognized investment banklng firm, with expertise in advising financial institutions, to advise the Committee about
itrategic alternatives w lmaximize shareholder value: B authorlze the Committee and investment banker to

solicit, evaluate and negotlate offers for the sa

the sale of the Corpo

ipproval, to effe

SUPPORTING STATEMENT OF D. MARK BOYD, Ill and PHILLIP A1 LEWIS
|

The purpose of this proposal is to provide shareholders the opportumity to advise the board of directors of shareholder
oncerns about the MCorporation’s? current stategic direction and their desire to maxumlze the value of their investment

n the Corporation.

- ]
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Due to the strategic course followed by the dCorporation® in the recent past, we believe the best way for
hareholders of the Corporation to profit from their investment in the Corporation's stock is by means of a business
ombination between the Corporation and another financial entity that has greater depth of financial expertise and
asources, a broader product line and geographic scope and a more dynamic business model: We believe the
sorporation should engage an experienced investment banking firm to pursue the exploration of strategic alternatives
1cluding the sale of the Corporation. We betieve the value of all of the shareholders’ investment in the Corporation can
e significantly enhanced through such actions. We believe management's failure to consider this option in the past has
een detrimental to shareholders. L

This resolution does not demand that the board accept any single or particular offer to sell the “Corporation.»
Jowever, it does require non-management directors to evaluate this option in good faith on the besis of shareholder value
llone. We strongly urge all shareholders to vote FOR this resolution. i

[INQUIRY LETTER]

December 30, 2004

fIA FEDERAL EXPRESS

J.S. Securities and Exchange Commission
division of ACorporation® Finance

Office of Chief Counsel

150 Fifth Street, N.W.

Nashington, DC 20549

Re: Shareholder Response Letter First Charter Corporation® —-Shareholder Proposal by D. Mark Boyd, lll
ind Phillip A. Lewis '

}
Ladies and Gentlemen:

This letter, six copies of which are enclosed, is submitted pursuant to Rule 14a-8(k) and i5 intended to respond to the
etter, dated December 14, 2004, submitted by Helms Mulliss & Wicker, PLLC, Charlotte, North Carolina ("Helms
Julliss"),.counsel for WFirst Charter Corporation,™ Charlotte, North Carolina (the "Company"”) requesting the Staff's
ssuance of a no action letter regarding exclusion of the above-referenced shareholder proposal (the "Proposal”). A copy
»f Helms Mulliss' December 14, 2004 letter is included for your reference. Capitalized terms used in this letter that are not
stherwise defined have the same meaning as ascribed to them in Helms Mulliss' December 14, 2004 letter.

We believe the Company's proposed bases for excluding the Proposal are insufficient for the following reasons:

A. The Proposal is within the power of the Company to implement, is a proper subject for action by the
shareholders and, if implemented, would not cause the Company to violate applicable North Carolina law
»ertaining to corporations® ;

The Proposal that we have presented would authorize a special committee of independent directors to, "solicit,
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evaluate and negotiate offers for the sale of the <dCorporation.”® The Proposal does not go so far as to grant the
pecial Committee the power to accept any Proposal does not go so far as to grant the Special Committee the power to
ccept any such offers, nor does it attempt to remove the duty of the Company's full board of directors to weigh any such

ffers if and when they are received. ’

The solicitation and negotiation of offers and the subsequent evaluation of those offers to determine whether any offer
hould be accepted are two separate processes. We believe that Article 9 of the Company's 4dArticles of Incorporation
* is only triggered during the second of these processes. Article 9, as quoted by counsel for the Company reads, "The
soard of Directors of the Corporation, when evaluating any offer of another party...". This indicates that Article 9 applies
nce one or more offers are actually in hand.

We believe that our Proposal only extends to the dfirstP of these two distinct processes, i.e., the solicitation and
iegotiation of offers (after which any such offers would be considered by the full board and the board's duties under
wrticle 9 of the Articles of Incorporation would be triggered). We believe that the separateness of "offer" and
acceptance” is a fundamental concept in the law of contracts and that this distinction has been obscured by the

;ompany's analysis. ‘

The Company's additional assertions: (i) that the Proposal is not within the power of the Company to implement; and (i)
hat the Proposal is not proper for acti